
Chapter 40R, or the Smart Growth Zoning Overlay District Act, encourages 
communities to create mixed-income residential or mixed-use zoning districts in 
select locations where development at certain densities occurs either as-of-right 
or through a limited plan review process. 

 

What is Chapter 40R? 
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Financial incentives. $10,000 - $600,000 to adopt zoning plus $3,000 per unit built beyond 

existing underlying zoning. 20.2 million dollars of incentive payments 

Meet housing needs. Norfolk’s HPP established need for more affordable housing in the town. 

Help meet 10% affordability requirement. Adopting Smart Growth Overlay District gives town 

control that 40B does not afford 

Positive Aspects of 40R 

Design Guidelines can be adopted as part of the 40R district creating regulatory control over 

design. 

The 40R District can require 25 percent affordable units for rental projects which would allow 

to count all of the affordable units for Subsidized Housing Inventory (SHI)  

Local Control 

40R District may be used to deny a 40B project  

Financial incentives. 40S education cost assistance 2.2 million awarded 3 out of 5 communities 

applied for funding and only Chelsea, Lakeville and Lunenberg received payments. 



40B Denial 





Source: AS A TOOL FOR SMART GROWTH AND AFFORDABLE HOUSING PRODUCTION October 2009  

Prepared by Ann Verrilli, Citizens’ Housing and Planning Association Jennifer Raitt, Metropolitan Area Planning Council 



Negative Aspects of 40R 

Requires approval from Attorney General and Department of Housing and 

Community Development 

The approval process can take 6 to 12 months.  

Requires minimum density of 20 units per acre. A density cap may be existed; however, it 

must meet minimum density requirements for the 40R District  

If the 40R District doesn’t create any new housing units after a few years the state can request 

reimbursement of the incentive payment to create the 40R District  

The funding of the incentive payments is subject to available funding, as well as, 40S school aid 

assistance where the development creates a school cost burden to the Town.  

A municipality may set dimensional standards such as minimum setbacks, maximum heights, lot coverage, 

and parking requirements, as well as design standards, in its overlay ordinance, but must prove to DHCD 

that it will not “unduly restrict” developers’ 40R projects. 

Once approved, a district cannot be repealed or amended without DHCD approval. 

A provision requires a plaintiff challenging a project to post bond of twice the estimated 

carrying cost of the property plus defendant’s attorney fees. 



Requirements of Chapter 40R 

Housing by right. 20 units per acre for multi-family. 

At least 20% affordable. At 80% of Area Median Income ($ 96,250 

for 4-person household). 

Optional design standards. Standards can help ensure high-

quality projects that meet the Town’s vision for Town Center. 

Flexibility to allow other uses. Other uses (retail, etc.) can be 

included to create vibrant neighborhood with a sense of place. 





Process  

Pre-Application 

Meeting 
• With DHCD 

• Type of district with 

zoning characteristics 

Develop zoning and 

application  
• Benefit to drafting in 

consultation with property 

owner 

• Incorporate feedback 

from B-1 zoning process 

Public hearing 
• Present elements of 

draft ordinance 

Initial DHCD 

Review 
• DHCD provides 

feedback 

• Up to 30 days 

Final DHCD 

Review and Letter 

of Approval 
• Up to 60 days  

Zoning Incentive 

Payment 
• Within 10 days of 

letter of approval 

Bonus Payment 
• Upon issuance of 

building permit 

Local adoption of 

zoning 
• Follows town process 

for adopting a 

zoning ordinance 

Developer 

proposal 
• Site plan review 

• Public hearing(s) 





40R Communities to evaluate for 40R projects 

Easton 

Sharon 

Natick 

Norwood 

District Size 66 acres, Number of Units 280, Permitted/Building Permit 50 

District Size 11.55 acres, Number of Units 167, Permitted/Building Permit 0 

District Size 5 acres, Number of Units 138, Permitted/Building Permit 138 

District Size 1 .78 acres, Number of Units 15, Permitted/Building Permit 15 

District Size 2 .57 acres, Number of Units 44, Permitted/Building Permit 0 






