What is Chapter 40R?

Chapter 40R, or the Smart Growth Zoning Overlay District Act, encourages
communities to create mixed-income residential or mixed-use zoning districts in

select locations where development at certain densities occurs either as-of-right
or through a limited plan review process.

Smarth Growth Zoning Districts Approved, Eligible, or Under Review or Proposed in Massachusetts
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) R Chapter 40R

dhcd Smart Growth Zoning &
Massachusetts Housing PrOdUCtion

Emphasizes...

mixing land uses

range of housing

compact design

distinctive communities
resource preservation
existing communities
transportation choices

fair + cost effective process
stakeholder collaboration

Source: urban-advantage.com 3
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44+ @ 20 du/acre...



Go to DHCD Website for
Updated District Activity



Table 6: Average/Median 40R District Size (Land and Future Zoned Units) and Density

40R Districts in Cities | 40R Districts in Towns | Total 40R Districts
Number of Districts 10 17 27
Total Acreage 396 805 1,201
District Median 28 41 34
District Average 40 47 44
Total Developable Acres 147 348 495
District Median 9.9 10.4 10.4
District Average 14.7 20.5 18.3
Total Future Zoned Units 4,598 5,182 9,780
District Median 296 240 250
District Average 460 304 362
Density (future zoned units per developable acre)
District Median 31.2 20.0 22.7
District Average 31.2 14.9 31.2

S . AS ATOOL FOR SMART GROWTH AND AFFORDABLE HOUSING PRODUCTION October 2009
ource: Prepared by Ann Verrilli, Citizens” Housing and Planning Association Jennifer Raitt, Metropolitan Area Planning Council



Appendix 4: Share of Two- and Three-Bedroom Units by Project

PROJECT NAME(S) TENURE | PoPuLATION [TOTA H %2BR+| %3

PROJECTS IN BOSTON/GATEWAY CITIES

1 Belmaont = Dakley Neighborhood HO Unr 17 3 100% 100.0%
1 Boston i OImsted Green Rental - Phase Il Rental Unrx 50 50 84% 16.0%
1 Boston 1 Oimsted Green Rental - Phase Il Rental Unr* 50 50 B84% 16.0%
1 Chelsea 1 Box District HO Unr 26 14 100% 53.8%
1 Chelsea i Janus-Highland Apts Rental Unr 41 41 88% 171%
1 Dartmouth i Village at Lincoln Park - Bldg | Rental Unr 36 36 8% 111%
1 Easthampton i Cottage Square (aka Dye Works) Rental Unr 50 50 T8% 18.0%
1 Huolyoke = Infill units: Mix Unr 5 0 40%  80.0%
3 SUBTOTAL -] 275 244 34% 251%
1 Lunenburg 1 Tri-Town Landing Phase LILII Rental Unr 131 125 82%  95%
1 SUBTOTAL 1 131 125 82% 9.9%
TOTAL FAMILY
D PROJECTS T 406 3FE69 B4 20.2%
1 Boston i Olmsted Green Cendes I HO Unr 4 11 10086 7.3%
1 Brockton i Green Street 102 Rental Unr 2 2 100% 0.0%
1 Pittsfield i Mew Amsterdam Apts Phase |l Rental Unr 67 &7 9% 0.0%
1 Fitchburg = Riverside Commons Phase 1+11 Rental Unr 186 38 82% 91%
1 Hawerhill i Hayes Village Rental Unr a7 52 81% 0.0%
1 Lowell i Mass Mills Il - Picker Building Rental Unr 70 57 T8% DT%
1 Lakeville i Kensingion Ct, Stering Place Rental Unr 204 100D T3%  00%
1 Lawrence i Loft 550 (Malden Mills 1) Rental Unr 137 134 67% 44%
1 Brockton i Station Loft Apts Rental Unr 25 14 64%  0.0%
1 Brockton 1 Centre 30 (Phase [A) Rental Unr 71 29 62% TO0%
1 Easton - Queset Commons - Phase HBldg C/E HO Unr 60 3 B2% 28.3%
1 Amesbury = Amesbury His 408 Rental Unr 240 60 59%  21%
1 Pittsfield i Silk Mill Apts: Rental Unr 45 43 58% 15.6%
1 Reading2 = 30 Haven Rental Unr 53 11 5%  0.0%
1 Reading = Reading Woods HO Unr 200 43 54%  0.0%
1 Matick = Modera Matick Center Rental Unr 138 28 53%  0.0%
1 Morthampton i Hillside Place (Village at Hospital Hill II) Rental Unr# 40 32 53% D.0%
1 Holyoke i Chestnut Park Apts Rental Unr 4 54 a44%  0.0%
1 Morth Reading = Edgewood Apts Rental Unr 406 102 4% 00%
1 Lynnfield = Market St Apts (fka Arborpoint) Rental Unr 180 45 405  0.0%
1 Dartmouth = Village at Lincoln Park Sr Hsg -Bldg G Rental 55+ 43 43 38% 0.0%
1 Haverhill 1 Hamel Mills Rental Unr 305 63 3% 0.0%
1 Norwood = Courtyard &t St. George HO Unr 15 3 33% 20.0%
1 Lowell 1 Counting House Lofts (fka 165 lackson 5t-Phase |  Rental Unr 52 256 33% 0.0%
1 Easton = Queset Commons - Bldg A Rental Unr 50 13 28% 0.0%
1 Ludlow 1 Ludlow Mills Phase | Rental 55+ 75 56 16%  0.0%
1 Brockton 1 Enso Flats (Phase 1B) Rental  Artist live/wk 42 42 14%  0.0%
1 Boston 1 Hearth at Oimsted Green Rental Elderiy* 59 59 ¥ 0.0%
1 Chelsea 1 Atlas Lofts Rental Unr 53 G % 0.0%
1 Chicopes = Kendall Apts (rehal) Rental Unr 41 41 0% 0.0%
1 MNorthampton 1 Christopher Heights Assistd Livg Rental Elderiy a3 43 % 0.0%
TGJ.';:'E%LL 19 2,0891,335 45% 2.0%

[T TR [ [ [ [ o T
Source: The Use of Chapter 40R in MA 2018 Update: prepared by Citizens Housing and Planning Association, Inc., May 2018

“Unr” indicates no specific population restrictions

“Unr*” indicates project includes some set-aside units for special populations or homeless



Positive Aspects of 40R

Financial incentives. $10,000 - $600,000 to adopt zoning plus $3,000 per unit built beyond
existing underlying zoning. 20.2 million dollars of incentive payments

Financial incentives. 40S education cost assistance 2.2 million awarded 3 out of 5 communities
applied for funding and only Chelseq, Lakeville and Lunenberg received payments.

Meet housing needs. Norfolk’s HPP established need for more affordable housing in the town.

Help meet 10% affordability requirement. Adopting Smart Growth Overlay District gives town
control that 40B does not afford

Design Guidelines can be adopted as part of the 40R district creating regulatory control over
design.

The 40R District can require 25 percent affordable units for rental projects which would allow
to count all of the affordable units for Subsidized Housing Inventory (SHI)

Local Control

40R District may be used to deny a 40B project
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Massachusetts Housing Finance Agency.
One Beacon Strest, Boston, 1A 02108

Ta: 617,854,100 | Faux:17.884.1081
Vi 0687601435 | wiwmssshousmgom

March 1, 2012

Saw Mill Pond Village, LLC
85 Chestnut Street
Shrewsbury, MA 01545
Attention: Mr. Iqbal Ali

Re:  Saw Mill Village
Euwn. MA
PE-512
Project Eligibility (Site Approval) Application

Dear Mr. Ali:

response t0 your cation for a determination of Project Eligibility (Site
m::mmmwemumcmwmmmcmss(ﬂn
“Comprehensive Permit Rules”) under the following programs:

Housing Starts Program of the Massachusetts Housing Finance Agency (“MassHousing”)
: NewEnglmdhmdegmn('NEF")oﬂheFedualeumBankofBom

to build 36 affordable units (the “Project”) on approximately
}?Mmofll,md(tbe"sm"),ofwhichlonmmwldlblo,locuedml-'omdrysueam
Euswn(lbe“Mumquny") mmmumﬂmdﬂ&m&wm@rmd
Critical Environmental Co (ACEC)mdnmmwlheHwkomck Swamp ACEC. Much
of!hslmdnmundmgﬂlemuldenuﬁednm Vegetated Wetlands (BVW) and

riparian zones.

Savnill Village
Easton, MA
PE-512

Page 2

) g staff revisited the Site on Fek y 1, 2012, N g staff also revi the
Wmmmmmmmmmofmm«mmmmm
to 36 in the current plan in addition to reconfiguring the layout of the previous site plan,

‘The reasons for our denial of your application for Project Eligibility are as follows:

1. We consider the design of the buildings and the proposed site layout to be inconsistent with
the design requirements outlined in 760 CMR 56.04(4)(c) and the related Comprehensive
Permit Guidelines (“the Guidelines™) dated July 30, 2008, In particular, we focus on the poor
mﬂmﬂpmmmngmﬂm:gwdoymwmwemuﬁcwumw

ination. Also, the d access and egress to the site is not ideal given the existing
road layout of Foundry Street and the volume of traffic typical during peak howrs.
Rmﬂmofﬁ:m‘srﬂmmﬂymmﬂﬁaﬂmmhmmmm
accommodate pedestrian trips to and from the duction of a

new housing thzmmbernfmu:tmymid.
into this neighborhood is not consistent with local needs, given the Town of Easton's recent
progress in meeting affordable housing goals.

2. [nawmdmwmth?éomsam(ﬂ(b)mdlheumnedﬁmdehm ‘we have taken into
the p actions by the Town of Easton. Our review of the
Town of Easton’s formal to your that:

(a) The Municipality bas approved a Smart Growth Overlay Zoning District under M.G.L.

cﬂkmdmmnpﬂmtsnwﬂlofHSmuofhoumgbyﬁmandmdudul
i 1o include i ithi

the process of ing a Final Impact Report (FEIR).

close proximity to the only existing public transit in the Municipality and is located within

walking distance of a nearby commercial & employment center,

(b) The Town of Easton also has recently approved a Comprehensive Permit for 113 units
within the Shovel Works development in the heart of the Municipality’s historic mill
mmMawwﬁmbﬂmmamdemmsmnmdmm

w.sl}:mg of the mill village commercial and civie district, including the

As a result of our evaluation of the i ion that was d and the site revicws mmmmgmtmmw mmﬁw De::ﬁnm
lication for a determination p: n
MWWMMWWMIBMWMM = Housing & Community Development (one of only four communities statewide
of Project Eligibility. certified). The Municipality also has made a significant financial contribution to the Shovel
£ the Site, which local officials were Works devel with the i of §7.5 million in Community Preservation Act

y M:WmmmMDDO fwt:;hmm by the (CPA) funds and an additional $3.5 million appropriation for the development of a

applicant, the Municipality and others in with the Comp Permit Rules and wastewater treatment facility.

the Guidelines.

Sawmill Village
MA

PE-512
Page 3

Tnkmmgedm' WmmmpdmdmmmmMSHuantMTmhu

in creating ities for affordable housing and multi-family
hmmngﬂmad:hmsﬂzpwpmeofM.G.L.&WB.mdhﬂeomM significant local
resources 1o advance these efforts.

We do not focus, in our analysis, upon any one factor in isolation. We look at a site as a whole,
as well as other factors such as municipal actions, and ask ourselves whether, after considering
everything, the development of a site would advance the affordable housing policy that our
agency was created to support. We cannot make that conclusion in faver of this Site.

If you have any questions concerning this matter, please contact Greg Watson, Manager of
Comprehensive Permit Programs, at 617-854-1880.

b

DuemrotCommhmsiverithgmm

ce: Mr. Aaron Gornstein, Undersecretary, Department of Housing and Community

t
Ms. Colleen A. Corona, Chair, Easton Board of Selectmen
Mr. Walter Mirrione, Chairman, Easton Zoning Board of Appeals




MARCH 28, 2011

The Road Less Traveled

As the Commonwealth's affordable housing bank, we have supported Chapter 408, the state's
affordable housing law, for many years. That's been more than a mildly controversial proposition
from time to time, Of course, along the way we have also backed common-sense changes to its
implementing regulations, but we remain convinced that the underlying concept behind 40B is
sound and worthy of endorsement.

A recent decision by MassHousing to reject a Chapter 408 propesal in Reading helps to illustrate,
however, why new 408 housing isn't always the answer. This decision highlights ane of the commen
sense changes in the 40B regulations that the Agency supports. It also offers the potential for a new
path, one that would steer away from much of the controversy that has historically been associated
with Chapter 40B.

The case in point involved a proposal to build 20 new affordable home ownership units on 2.16
acras. While new housing stock is needed, there were two primary reasons MassHousing rejected
this proposal.

First, Reading has made a good-faith effort to increase its affordable housing stock, most notably by
approving two Smart Growth Overlay Zoning Districts under Chapter 40R. These districts - one of
which is located in close proximity to where the 20 new units would have been located - permit 458

new units by right. One of the points of emphasis of the Comprehensive Permit Guidelines and
Regulations issued in 2008 is that Subsidizing Agencies like MassHousing should, when they are
considering applications for site approval, take into account "municipal actions previously taken to
meet affordable housing needs.” Reading's actions in this instance were substantial.

Second, the parcel of land already included two existing homes that fit in well with the pattern of
development in the surrounding neighberhood. To "de-construct” this well-established
neighborhood and replace the existing homes with 20 new units of housing, especially in the context
of 2 constrained site plan, was in our opinion ill-advised. We also viewed the site plan as inconsistent
with the 2008 guidelines and regulations.

A combination of these factors led us to conclude that a site approval letter should not be issued in
this instance.

To be sure, there is =till 3 great need for new, affordable housing. But the Reading case illustrates
that there are situaticns where a2 new Chapter 408 development is not the best cheice, especially
where local officials have already shown a strong commitment to afferdable housing through
channels other than 40B.

It's still too early to tell whether a proactive, planning-based strategy such as Reading’s will supplant
the more traditional reactive, litigation-based approach that has been the hallmark of 408
controversies through the years. One reason for optimism? Planners are less expensive than
lawyers.




CHAPTER 40R ALSO HAS ELEMENTS THAT CAN MAKE IT MORE ATTRACTIVE TO DEVELOPERS
THAN CHAPTER 408B.

One relates to profits. Developers using 40B are subject to profit limits and a cost certification process at
completion; Chapter 40R requires neither, although developers using conventional housing subsidy programs are
still subject to any such requirements those programs impose. Chapter 40R also requires a lower percentage of
affordable units than does 40B (20% vs. 25%)." However, many* communities below 10% that have adopted 40R
bylaws have raised the minimum affordability requirement to 25% for rental developments to ensure that all the
units in such projects count toward the 10% goal under Chapter 40B. This also helps ensure that they will meet the
40R requirement that 20% of units district-wide be affordable if, as allowed under 40R, their bylaw exempts
projects with less than 13 units from affordability requirements.

The other incentive for developers relates to the approval process and abutter challenges. Chapter 40R potentially
offers a faster project approval process. Once a 40R bylaw becomes effective, the plan approval authority must
issue its decision on a project application within 120 days after the application is filed unless both parties agree to
an extension and an application can only be denied if the proposal does not comply with the bylaw or has serious
adverse impacts that can’t be mitigated. By contrast, the approval timeline under 40B was open-ended until
regulations in 2008 limited it to 250 days (from filing to decision).”> The 40R statute also makes it costlier for
abutters to legally challenge 40R project approvals than approvals granted under other state zoning laws including
40B.* However, litigation challenging the constitutionality of that provision was filed in Land Court in May 2009
and has not yet been resolved.*

“ In order to use Chapter 40B at least 25% of the units in a project must be affordable to households with incomes at or below 80% of area
median income or at least 20% of the units must be affordable to households with incomes at or below 50% of AMI. In addition, for the
purpose of determining how many units in a development count toward the 10% goal (whether developed with or without a comprehensive
permit), all of the units in a rental development count as long as the 25%/20% standard is met. In ownership projects, however, only the
affordable units count.

* Fourteen of the 27 districts have that requirement in their bylaw (four that reduce the requirement to 20% if the units are affordable at 50%
of area median).

* Regulations (760 CMR 56.00) that went into effect in February 2008 require zoning boards to open the hearing no later than 30 days after an
application is filed, complete the public hearing within 180 days and render a decision no more than 40 days later.

* M.G.L. c.40R Section 11 requires the plaintiff to post a bond in an amount equal to twice the sum of the owner’s projected carrying costs and
legal fees for period of time the appeal is expected to delay the start of construction (no such requirement applies to challenges under 40B or
other zoning).

* The Mills at Natick Corporation v. The Town of Natick, et al.

* Section 1, M.G.L. Chapter 40R.

S . AS ATOOL FOR SMART GROWTH AND AFFORDABLE HOUSING PRODUCTION October 2009
ource: Prepared by Ann Verrilli, Citizens” Housing and Planning Association Jennifer Raitt, Metropolitan Area Planning Council



Negative Aspects of 40R

Requires approval from Attorney General and Department of Housing and

Community Development

The approval process can take 6 to 12 months.

Requires minimum density of 20 units per acre. A density cap may be existed; however, it
must meet minimum density requirements for the 40R District

If the 40R District doesn’t create any new housing units after a few years the state can request
reimbursement of the incentive payment to create the 40R District

The funding of the incentive payments is subject to available funding, as well as, 40S school aid
assistance where the development creates a school cost burden to the Town.

A municipality may set dimensional standards such as minimum setbacks, maximum heights, lot coverage,
and parking requirements, as well as design standards, in its overlay ordinance, but must prove to DHCD
that it will not “unduly restrict” developers’ 40R projects.

Once approved, a district cannot be repealed or amended without DHCD approval.

A provision requires a plaintiff challenging a project to post bond of twice the estimated
carrying cost of the property plus defendant’s attorney fees.




Requirements of Chapter 40R

Housing by rig ht. 20 units per acre for multi-family.

At least 20% affordable. At 80% of Area Median Income ($ 96,250

for 4-person household).

FleXibilify to allow other uses. Other uses (retail, etc.) can be

included to create vibrant neighborhood with a sense of place.

Opiional design standards. Standards can help ensure high-

quality projects that meet the Town’s vision for Town Center.

AAAAAAAAAAAAAAAAAAAAAAAAAAAAA
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B Local Project Approval




Process

Pre-Application

Meeting

* With DHCD

* Type of district with
zoning characteristics

Develop zoning and Public hearing
application * Present elements of

* Benefit to drafting in draft ordinance
consultation with property
owner

* Incorporate feedback
from B-1 zoning process

Initial DHCD

Review

* DHCD provides
feedback

* Up to 30 days

v

Local adoption of

zZoning

* Follows town process
for adopting a
zoning ordinance

Bonus Payment
* Upon issuance of

building permit

Final DHCD Zoning Incentive
Review and Letter Payment
of Approval —p| * Within 10 days of
* Up to 60 days letter of approval

B
Developer
proposal .
QSiteplanevieW E EEEEEEEEEEEEEEEEEEEEEEEEEEERT
* Public hearing(s)
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The Application

B Locator Map

B Developable Land Plan

B EXxisting Zoned Units Plan
® Smart Growth Plan

B Smart Growth Zoning

B Underlying Zoning

B Comprehensive Housing Plan



40R Communities to evaluate for 40R projects

Easton

Sharon

Natick

Norwood

District Size 66 acres, Number of Units 280, Permitted /Building Permit 50

District Size 11.55 acres, Number of Units 167, Permitted /Building Permit O

District Size 5 acres, Number of Units 138, Permitted /Building Permit 138

District Size 1 .78 acres, Number of Units 15, Permitted /Building Permit 15
District Size 2 .57 acres, Number of Units 44, Permitted /Building Permit O
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Massachusetts

Sharon Common:

* 167 Units / 11.6 acres
* Adjacent to planned lifestyle center
* Near existing supermarket

* Conditioned on new sidewalks




A

dhcd

Massachusetts

Queset Commons, Easton

* 167 Units
* Mixed-Use

« wWWw.Queset.com
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