
Conservation Commission

One Liberty Lane
Norfolk, MA 02056

April 17, 2019

7: 00 P.M.

Commission Members Other

David Turi, Chairman Present Janet DeLonga—Agent Absent

Jim Wilson— Clerk Present Amy Brady—Administrative Assistant---- Present

Bruce Jacobson— Member Absent Dan Hill- Attorney
Alexandra Fraher— Member Present

Alex Weisheit— Member Absent

Fred Laberge— Member Present

The duly posted meeting of the Norfolk Conservation Commission convened at 7: 00 P.M. in Room 124 at the
Norfolk Town Hall. Mr. Turi opened the meeting and announced that the meeting was being audio- and videotaped.

OLD BUSINESS:

Discussion of investigation of possible wetland act and bylaw violations at 144 Seekonk Street, and enforcement
options.

Mr. Turi announced the only agenda item, discussion of investigation of possible wetland act and bylaw violations at
144 Seekonk Street, and enforcement options, and said that it was discussed last week[ April 10, 2019], but the

address of the property was not detailed on the agenda. The full board voted at that meeting to have a letter sent
asking for permission to get on the property. Tonight the Commission is meeting to re-discuss and re-vote the
agenda item in order to proceed without concern of being in violation of any open meeting laws.

Mr. Turi said the case has been going on for a long time, and the 2019 Norfolk Conservation Commission( NCC) is
looking at it with no prejudice; they are acting on information from an engineer sent out by the ZBA last year. NCC
would like to send their Agent along with an engineer to survey the area for potential violations, and to record them.

Atty. Hill reviewed the facts discussed last week, in order to ensure a complete record, noting that there was an
allegation that the agenda item last week was not clear enough under the open meeting law; without making a
determination if there was a violation, NCC decided to hold the meeting over again. Atty. Hill reviewed the history
of the property, and why NCC is suggesting that there be an investigation, and what the process would look like.

The property is the site of a proposed multifamily housing development, with a wetland site that runs through the
middle of the property. The wetland system consists of a Bordering Vegetated Wetland( BVW), and there is at least
one Isolated Vegetated Wetland( WW). In the Fall of 2017, the Building Commissioner issued an enforcement
order regarding work being done on the property, in violation of the zoning bylaw.  The owner appealed that

decision to the Zoning Board of Appeals( ZBA), which made a determination that a violation had occurred. In
making their determination, the ZVA hired an engineer to inspect and gather evidence to see if there was any merit
to the allegation of violation, and to assess the defense raised by the property owner. The report concluded that there
was a lot of clearing on the site that violated the bylaw, providing photos and diagrams. The report also identified
potential wetland alterations that were done at some point in the past. The author of the report, Patrick Garner,

flagged these areas and thought they might deserve closer attention, but because the ZBA does not have jurisdiction
over wetland violations, they did not take any action on that, and no conclusions were drawn. The enforcement order
was affirmed by the ZBA and the applicant did not appeal.

Subsequent to the ZBA process, additional documents in the property file were reviewed, and a plan for Oak Knoll
Estates was discovered, which included a wetland survey plan, dated 3/ 8/ 2007,( which was never submitted to NCC
for approval.) The wetlands in that plan were significantly larger than those included in the ANRAD filing by the
current applicant for this property in 2017. The area specified in the ANRAD was a specific BVW only, and Atty.
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Hill noted that NCC would not have looked at past alterations that were not approved in issuing the ORAD. Atty.
Hill said that because an ORAD was issued, that does not mean that potential past violations cannot be looked into.

Atty. Hill said that the 40B housing development proposed for this site, which will be opening soon with the ZBA,
includes a road in the area in which it appears wetlands existed in the past. If it is found that the wetlands were
altered, there would be an enforcement order which would require restoration of the wetlands, whichwould change
the way project is reviewed by the ZBA.

Atty. Hill said the next step would be for some minimally invasive soil sampling, and any other recommended
procedures, to verify if wetlands were filled. In order to do that work, permission from the applicant is required; in
lieu of that, a civil administrative warrant would be required. Atty. Hill emphasized that no conclusion has been
drawn as whether the wetlands have been altered, but the question is, have they been, and if so, what is the
appropriate remedy.

What was done last week, and Atty. Hill recommends be done again, is that NCC authorize the initiation of the
investigation, sending a letter to the applicant such as the one sent ofApril 11, 2019, requesting permission for the
consultant appointed by NCC, Mr. Garner, to enter the property with the Conservation Agent. After that, a report
would be issued by Mr. Garner, at which point there would be a meeting to discuss what the next steps would be.

With no forthcoming questions from the Commissioners, Mr. Turi reviewed that the process would be for the Agent
to go on site with Mr. Garner, who was the low bidder. It would be preferable for them to have an escort from the

applicant to witness their activities, which was not the case with the ZBA. Mr. Turi said he would entertain a motion

to send a letter to the owner of 144 Seekonk, Mr. Edward O' Harte, to have him reply by April 22, 2019, and opened
the meeting to public comment.

Diane McElway, 152 Seekonk Street, asked ifNCC would be interested in a list of plant and animal species she has
witnessed at the site over the years( among them deer, fisher cats, salamanders, owls, lady slippers.) Mr. Wilson said

the State is concerned with endangered species only, and if she has seen any on their list at this site, she should report
it to the state. Ms. McElway asked if the site visit under discussion would include looking for these, and was
informed that it would not, that would come later in the regular process for the 40B development.

Mike Kulesza, 18 Creek Drive, stated that he has been a member of the ZBA for over 20 years, said the ZBA had

referred this to the ZBA because it may affect development that can be done on that property, and he is pleased NCC
is looking into it. Mr. Wilson clarified that the NCC can and will only look at the facts that the delineations and
research show, regardless of what any future use of the property might be.

Ms. Wilson made a motion to allow Hill Law to send a letter to the owner of 144 Seekonk Street requesting
permission be received by April 22, 2019, to enter the propertyforpurposes of investigation, and to acquire an
administrative warrant ifnecessary; Mr. Laberge seconded the motion; the vote on the motion was unanimous.

Attorney Hill made note that correspondence dated April 17, 2019, from the applicant' s attorney, Christopher
Agostino, be entered into the record.

Ms. Fraher made a motion to adjourn the meeting; Mr.Laberge seconded the motion; the vote on the motion was
unanimous.

Them•   ' nt   : s 1i journed at 7: 32 P.M.

F

Ja es W 1'  / Clerk
In . ccord.  e with the requirements of G.L. 30A§ 22 approval of these minutes by the Board constitutes its certification of the date, time and place of the
me+ting,  e members present and absent, the matters discussed, and the action taken by the Board with regard to those matters( if any). Any other information
con' in- 4 in these minutes is included for context only. Notes memorializing deliberation or discussion of any matter are in the summary form and may include
inaccuracies or omissions. Where proof of the content of a statement is required, a tape recording or transcript should be consulted, if available.
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