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Conservation Commission Minutes of May 23, 2007


Conservation Commission
Minutes of May 23, 2007
PRESENT:
Jeffrey Kane, Allan Shaw, Paul Lugten, Laurence 





Harrington, Jason Talerman, Cheri Lawless, Janet DeLonga (agent)
ABSENT:
Daniel Crafton
The duly posted meeting of the Norfolk Conservation Commission convened at 7:35 p.m. in room 105C at the Norfolk Town Hall.

Mr. Kane stated that the first order of business is reorganization of the Commission’s officers.   He announced that he is stepping down as chairman effective immediately.  Mr. Harrington made the motion to accept the resignation of Mr. Kane.  Mr. Lugten seconded the motion. Mr. Lugten made the motion to elect Jay Talerman as chairman.  Mr. Harrington seconded the motion. The vote on the motion was unanimous. 
The members signed Vouchers and reviewed the minutes of March 14, March 28 and April 11.
Mr. Shaw made the motion to accept the minutes of April 11, 2007 as drafted.  Mr. Kane seconded the motion.  The vote on the motion was unanimous.  Mr. Shaw made the motion to accept the minutes of March 14, 2007 as drafted.  Mr. Harrington seconded the motion.  The vote on the motion was unanimous.  Mr. Shaw made the motion to accept the minutes of March 28, 2007 as drafted.  Mr. Kane seconded the motion.  The vote on the motion was unanimous. 

The members discussed the verbal and written request of Butch Vito, Jr., the Director of Public Works, to conduct soil borings around the leachate ponds at the Transfer Station to determine the depth of the footings required to support a roof structure.  It was noted that Mr. Vito intends to file with the Conservation Commission for the actual installation of the footings and the construction of the roof structure. Mr. Vito will be conducting the borings by hand. Mr. Kane stated that machinery would be required.  The Administrative Assistant noted that Mr. Vito stated that he would be doing the work by hand.  The Commission determined that they would approve the soil borings provided that the work is done according to Norfolk Ram’s Group memo, dated May 10, 2007. The Commission will look forward to the filing of the Notice of Intent for the project. 
Appointment with Attorney Nannicelli and Thomas DiPlacido, Jr.  Mr. Nannicelli stated that he sent a letter to the Administrative Assistant, dated May 15, 2007 requesting partial certificates of compliance with respect the Order of Conditions issued for the “Village at River’s Edge” project.  Only certain condominium units in phase 1 would be applicable as well as a few units in phase 2.  These units are not within a resource area under the Act or the local Bylaw.   The Commission referred to the color map provided by the applicant.  The project is moving along and they hope to have their first closing on June 29.  This will be an administrative action by the Commission to allow the closings to occur. No portion of the commercial phase is included with this request.  Mr. Harrington stated that he conducted a site inspection of the project recently and it is moving forward without problems.  Mr. Shaw made the motion to issue a partial certificate of compliance for the lots requested.  Mr. Harrington seconded the motion. The vote on the motion was unanimous. The partial certificate of compliance was signed. 
8:05 p.m. Public Hearing for Paddocks and Corals ANRAD -  Present was Karro Frost from New England Environmental, the applicant’s consultant and Lenore White from Wetland Strategies, the Commission’s consultant.  Also present were abutters who signed an attendance sheet, which was entered into the public record for this project.

Ms. White stated that she has completed the review and submitted a report to the Commission, which was received on May 8, 2007.  The Commission submitted that report to the applicant.  Ms. White noted a number of changes to the resource delineations.   Those revisions were shown on a plan that was highlighted to show the changes.  In addition to moving the wetland flags upgradient by 10 to 15 feet, Ms. White noted that most of the flags had been removed when she conducted her site inspection. 

Ms. White noted that there were a number of other wetland resources requested to be confirmed as part of the ANRAD process.  She noted that in addition to BVW there is Bordering Land Subject to Flooding (BLSF) associated with Stony Brook.  The FEMA flood maps show that floodplain does impact this property up to elevation 183 feet.  The plans submitted to do not show elevations so that the extent of the floodplain cannot be determined.  They are requesting the applicant submit a new plan of record and show the flood zone.  Ms. White stated that the plans were not stamped by a surveyor or engineer and should be noted on the ORAD.

Ms. White stated that the Riverfront Area associated with Stony Brook is not shown on the plan.  She noted that the Riverfront Area does impact this property.  She is recommending that the plan show the Riverfront area.  There are also a few stream channels that they observed in the field that are not shown on the plan of record.  Ms. White is recommending that those resources be shown on the plan of record.  The ponds are also not shown on the plan. The banks of the pond are a resource area. 
The ANRAD also requested that outstanding enforcement issues be identified and findings relative to the Restricted Wetlands Order on this property in 1977. She noted that there was an old Enforcement Order issued to restore a small wetland area near the Shady Way portion of the property.  The applicant was also instructed to remove one of the pipes from a smaller wetland area to a larger wetland area.  The wetland area to be restored had not been fully restored.  Ms. White noted that they believe that more work is necessary to restore the wetland.  The removal of the pipe did not occur.  These two enforcement issues remain outstanding.
Ms. White stated that the Town of Norfolk adopted the Inlands Restricted Wetlands program in 1977, there were a number of wetlands on this property that became restricted, meaning that there were only a few activities that could be done within the wetlands.  One of the things allowed was the improvement of property for agricultural purposes.  She noted that this property is a horse farm, the wetlands were possible used in accordance with the Wetlands Restriction program. Once the wetland is no longer used for agricultural purposes the Town could opt to re-instate the conditions of the wetland restrictions, i.e. no fill, no construction, etc. 

Ms. White noted that she questioned how much of the site was restricted as most of the wetlands were filled.  There is one large map that shows a large wetland system that was the restricted wetland. This area was shown to the Commission.  She noted that a portion of this wetland was filled.  If there is some future plan to change the use and the areas that were once restricted, the Commission has the ability to deny the use of the uplands created by the filling.  She noted that the Commission should consider the old restricted wetland lines as well as the new wetland plan showing the alteration due to agricultural use.  She noted that other wetland areas may have developed over the course of time that should also be subject to protection. 

Mr. Crafton questioned if the area between the two ponds (the restricted wetland area) should have borings conducted to determine the wetland.  Ms. White stated that the restricted wetland should be determined by the old Restricted Wetland Maps that show topography and contours to establish the extent of the restricted wetlands. The map showing the restricted wetland could be overlain on the current plan. She noted that because the area has been filled for so many years it may be difficult to establish the old wetland line. 

Mr. Shaw questioned what has to be done to finish the wetland replication.  Ms. White stated that the elevation appears to be too high.  She stated that the excavation for the replication was not done at the proper elevation.  She noted that elevations may need to be determined.  Mr. Talerman noted that the agricultural use talks about commercial agricultural uses and not the common agricultural uses that one would see under zoning.  He noted that the Commission would have to determine if the use remains an agricultural use when the development plans are submitted.  He noted that just because someone has horses does not entitle them to agricultural exemptions. 
Ms. White stated that there are two potential vernal pools identified on the site.  One vernal pool is located in the northern part of the property and the other vernal pool is offsite.  She recommended that the boundaries of the vernal pools be identified to establish the 100 foot buffer zone.  She stated that although the vernal pools are not certified, the bylaw protects the potential vernal pools regardless of certification.  Ms. White heard the wood frogs from the lower portion of the site. 

Mr. Talerman questioned how the restoration of the wetland should be addressed in the ORAD.  He asked if the delineation of the wetlands be changed.  Ms. White stated that the wetland delineation would change.   She recommended that the Commission agree that the delineated wetland is what is shown today but understanding that an enforcement order would require more restoration.  Mr. Talerman stated that there should be some notation made on the ORAD and plan that restoration of wetlands is required.  
Karro Frost stated that when the ANRAD plan was prepared the area of the restricted wetland was included.  Mr. Harrington recommended the issuance of an enforcement order.  Ms. White stated that the Tsimortos files included a Superseding Order of Conditions from the DEP and refers to a plan.   The proposed plan was not adhered to. This will be noted on the ORAD.  Karro Frost stated that the development plan will have no work within 100 feet of any wetland resource.   Mr. Talerman suggested a friendly enforcement order. 

Mr. Harrington noted that he observed junk and debris on his site inspection.  Ms. Frost stated that the junk and debris is located within the buffer zone but it is on conservation property. 

Mr. Kane questioned what would be the value of the removal of the underground pipe from the wetland to the head wall.  Ms. White stated that the pipe is transporting water and is functioning to drain part of the area.  She thought that the pipe was installed when the bridle path was constructed to alleviate flooding.  She stated that there would be no real benefit to taking out the pipe.  Mr. Kane stated that there would be real impacts to the area if it were removed.  She noted that the removal of the pipe was a condition of the old enforcement order and had not been complied with.  
It was noted that the pipe functions as an underground stream as it connects one wetland area to another.  This underground pipe would therefore have a 100 foot buffer zone. 

Patricia St. Aubin, a resident of 6 Shady Way, stated that she has occupied her home since 1994.  She stated that in 1998 Mr. Tsimortos installed the pipe from the pond to the headwall.  The pipe was approximately 90% installed when the Conservation Commission was alerted to this activity. The applicant at the time was told to remove the pipe.  The pipe drained the paddocks field.  The pipe now functions to carry water to the wetlands. Ms. Frost stated that some of the pipe had been removed.  The only piece of pipe that remains is near the headwall.  Mr. Shaw recommended that the pipe remain. Ms. White recommended that the pipe remain. Ms. White recommended that about 800 square feet of wetland area be restored.  The pipe was installed in 1998 and the wetland restoration was started in 1995.   

Mr. Shaw stated that the Conservation Commission had surveyed the boundaries of the conservation property many years ago.  Cement bounds were installed to permanently demark the property line.  Mr. Talerman stated that the Commission needs a plan that the Commission can approve for reference in the ORAD.  Ms. Frost stated that NEE purposely did not include any riverfront area on the plan because no work would be proposed in this area.  If work were to be proposed in this area in the future they would come back and ask for a delineation confirmation.  Mr. Talerman stated that he had mixed feelings about that scenario.   Ms. Frost stated that she did not request the riverfront delineation and wanted that resource affirmation to be eliminated from the ORAD.   
Mr. Kane stated that he wants something on the plan that states “potential riverfront area”.  Ms. White stated that the ANRAD submitted requested a confirmation of all wetland resources so the request to eliminate the riverfront area delineation is an amendment to the ANRAD. 

The Commission wants all stream channels to be shown on the revised plan.  Ms. Frost stated that both vernal pools are off site.  On of the vernal pools is actually on conservation property close to Maple Street.  Ms. St. Aubin stated that that the property owners of 5 Shady Way on which the vernal pool is located do not mind if the vernal pool were certified.  Mr. Talerman was concerned with where the buffer zones of the vernal pools would be located.  He noted that there was some discussion of constructing a network of trails, which may be relevant to the location of the buffer zones of the vernal pools.  Ms. White stated that the vernal pools were located in the wetland.
Ms. White stated that a change order would be required to delineate the vernal pools as this was outside of the original scope of work.  Ms. Frost stated that she would have to speak to Howard Bailey, the property owner.  Mr. Talerman stated that there are two meetings to be held in June.  He recommended that the party paying for the vernal pool delineation should be determined before the commission’s June 13th meeting.  Ms. White stated that this is the time to determine vernal pools.  Mr. Kane suggested that both consultants delineate the vernal pools.  Ms. Frost stated that they have a certified wildlife biologist on staff.  She recommended that her staff conduct the vernal pool delineation.  Ms. White would review the report and perhaps do a quick visit.  The commission authorized the two consultants to have contact with one another. 
Ms. Frost stated that she feels comfortable with Ms. White’s report.  Ms. DeLonga stated that she wants to see all discharge pipes shown the revised plan.  Ms. Frost stated that the commission could condition the ORAD that any underground pipes must be shown on the plan.  Ms. White stated that the commission has the discretion to re-apply the performance standards to the created uplands.  
Patricia St. Aubin questioned where the areas that Natural Heritage is concerned.  Ms Frost stated that she has not been following Natural Heritage’s determination of turtle habitat areas as this was turned over to the wildlife biologist on staff.  Ms. Frost stated that they are trying to come up with a plan for construction on the property that meets with Natural Heritage’s guidelines for development. 
Mark Power, a resident of 4 Shady Way, questioned the layout of the plan sheets and the wetland delineations on each sheet. 
Ms. St. Aubin questioned if Stony Brook Nature Center certified vernal pools at no cost.  Mr. Talerman stated that he was not aware that Stony Brook would undertake this project for no cost. 
Mr. Shaw made the motion to continue the public hearing to June 27, 2007 at 8:30 p.m.  Mr. Kane seconded the motion.  The vote on the motion was unanimous.  The public hearing adjourned at 9:00 p.m.
9:00 p.m. Sheehan Construction – 39 Lafayette Lane – Mr. Ryan Sheehan was present.  There is an outstanding Order of Conditions on file for the construction of a dwelling on this lot, but due to an oversight the deck was not shown. The house was constructed over one year ago and at that time they constructed the deck footings.  There would be no additional earth removal or excavation required.  The entire house is located within the 50-100 foot buffer zone.  The house development required mitigation as per the Order of Conditions.  The Order of Conditions is still valid.  The end of the summer would complete the two year growing season requirement to ensure the viability of the mitigation plantings. 
Ms. DeLonga stated that Mr. Sheehan had already requested a certificate of compliance for the house and mitigation project.  A letter was sent to Mr. Sheehan advising him that the written request has to be accompanied by an as-built plan showing the restored areas and the boulders that marked the 50 foot no build zone.  Mr. Sheehan stated that the Order of Conditions was not planting specific.  Ms. DeLonga stated that the boulders are not shown on the plan for the deck.  There would be 200 feet of more disturbance due to the deck construction.  Mr. Sheehan noted that a wetland consultant hired by the commission monitored the debris removal in the wetland and buffer zone prior to the construction of the house.  Mr. Talerman noted that if Mr. Sheehan provided more mitigation than required then the commission would not require an additional 200 feet of mitigation.   He noted that the conservation agent would have to go out to the site and check all field work with the plans and the original Order of Conditions.  Mr. Kane expressed concern with establishing precedent by allowing after the fact work.  The deck would not encroach into the 0-50 foot no disturb buffer. 
The construction of the deck will consist of a pressure treated frame using wolmanized lumber with trex for the flooring.  Mr. Sheehan stated that the wolmanized lumber is approved for construction of children’s playgrounds and lake docks.  Mr. Kane noted that the area for the proposed deck is fairly flat and there is little chance of migration of soils and contamination from the treated lumber.  The commission discussed instances where they approved the use of treated lumber within the buffer zone.  Mr. Kane also noted that Mr. Sheehan is not requesting the certificate of compliance yet but the plan that was submitted shows inconsistent setbacks with the original plan with regard to the location of the house to the 50 foot no build line.  Mr. Sheehan stated that the Commission allowed for the house to be relocated thus the discrepancy.  Ms. DeLonga will check the plans and conduct a site inspection to determine what conditions are outstanding and if the house was relocated as permitted as well as to determine the extent of the wetland restoration and viability of the mitigation plantings.  If the amount of mitigation plantings meets the approval of the commission and in excess of what was required they may not require any additional mitigation.
Ms. DeLonga stated that DEP has not issued a file number yet.  Mr. Sheehan stated that he has a file number.  Ms. DeLonga stated that she is awaiting paperwork from DEP that would indicate that they did not have any outstanding issues.  She noted that at least one shrub and tree within the habitat restoration area did not survive the winter months. Mr. Shaw made the motion to continue the public hearing to Continue to June 27, 2007 at 8:00 p.m. Mr. Sheehan stated that the Commission had hired a compliance monitor to oversee the removal of debris and restoration of the wetlands. Mr. Harrington seconded the motion. The vote on the motion was unanimous.  The public hearing adjourned at 9:20 p.m.
Review of Order of Conditions: 

112 Myrtle Street- Dennis Schworer – Ms. DeLonga stated that Natural Heritage approved the pool restoration project but had concerns with the removal and re-grading of the area that contained the abandoned barn foundation.   Natural Heritage wanted to take a closer look at this portion of the project.  The letter, dated May 17, 2007, from Natural Heritage in response to Mr. Schworer’s request to abandon that portion of the project was reviewed by the Commission.  Natural Heritage gave approval for the pool work to move forward.   After a brief discussion and review of the draft Order of Conditions Mr. Shaw made the motion to accept the draft Order of Conditions for 112 Myrtle Street.  Mr. Kane seconded the motion. The vote on the motion was 6-0. Mr. Harrington abstained from the vote and did not sign the Order of Conditions. 
Lot 40 Main Street – Norfolk Enterprises – Mr. Lugten made the motion to issue a conditional negative Determination of Applicability for Lot 40 Main Street.  Mr. Kane seconded the motion.  The vote on the motion was 6-0.  Mr. Harrington abstained from the vote and the signing of the Determination of Applicability. 
Lot 41 Main Street – Norfolk Enterprises – The members reviewed the draft Order of Conditions for the water installation project to the proposed house.    Mr. Shaw made the motion to accept the Order of Conditions as drafted.  Mr. Kane seconded the motion. The vote on the motion was 6-0.  Mr. Harrington abstained from the vote and the signing of the Order.  

Call &Wait – 15 Lincoln Street – Ms. DeLonga stated that she called Mr. Orwig regarding Natural Heritage’s review of the clean up project at Call & Wait.  She stated that she tried to determine if Mr. Orwig paid the filing fee to Natural Heritage and/or to DEP.  She stated that Mr. Orwig stated that he had a letter from Natural Heritage that indicated that the proposed work was OK.  Ms. DeLonga stated that she is concerned that the proper fees to Natural Heritage have not been paid.  She noted that the last correspondence she had from Natural Heritage was that no work was to commence until after their review. The draft Order was revised to include a condition that the applicant must provide documentation from DEP that all fees have been paid and until the Commission receives written confirmation that Natural Heritage has completed its review and that the work under this Order is acceptable.  The applicant must also give the Commission a 48 hour notice prior to commencement of work. 
After a lengthy discussion of several other conditions.  Mr. Shaw made the motion to accept the draft Order of Conditions as revised.  Mr. Kane seconded the motion. The vote on the motion was unanimous. 
Discussion on Vegetation Management Plan submitted for Amtrak.  The Commission will send a letter to TEC Associates and notify them that they have to file a Notice of Intent under the Bylaw as per the Superseding Order of Conditions.  No spraying is to proceed until a local permit from the Conservation Commission is issued.  

Discussion on Proposal by Algonquin Gas – Algonquin Gas had sent a letter to the Conservation Commission requesting permission to enter conservation land off River Road to conduct survey work for the expansion of the Algonquin Gas line.  The Commission determined that they need additional information regarding any proposed activities within the wetland resource areas.  The Commission will invite representatives from Algonquin Gas to the Commission’s meeting on the 13th. 
Ask Butch to come in on June 13th to talk about no beaver zone. 

209 Dedham Street – Ms. DeLonga reported that Wrentham District Court had sent a notice that the hearing on the fines issued by the Commission to Shady Tree Landscaping is continued to June 7, 2007.  It was noted that Mr. Kay had withdrawn his application before the Zoning Board of Appeals and has begun to move from the site.  The stockpile of loam/gravel still remains.  Mr. Talerman stated that he would attend the court hearing with Ms. DeLonga.  The Commission will continue discussion on this matter for one more month.  Ms. DeLonga will notify Attorney Neil Roche and request another extension from the court. 
It was noted that Town Counsel has requested a copy of the formal vote of the Board of Selectmen and Conservation Commission regarding the acceptance of a seven acre parcel of land donated by Robert Hastings as shown on Assessors’ Map 9, block 32, Lot 105 to be deeded for preservation and management to the Conservation Commission.   The Commission and Board of Selectmen had signed the Municipal Gift of Land Signature page that was attached to the quitclaim deed and forwarded the document to Town Counsel.  Mr. Harrington noted that the Commission had voted to approve the acceptance of the gift over a year ago.  The Commission will vote again on the donation and forward the written vote to Town Counsel.  Mr. Shaw made the motion to accept the gift of Mr. Hastings.  Mr. Lugten seconded the motion.  The vote on the motion was unanimous. 
Wetland Violation - 134 Union Street – The property is across the street from the field owned by David Gage.  The homeowner removed several trees along the edge of the pond and has put up a row of haybales as erosion controls.  The homeowners have indicated that they want to put down topsoil and plant grass to the edge of the pond.  Ms. DeLonga was concerned because there was wetland vegetation (skunk cabbage) observed at the base of the trees.   It was noted that the clear cutting is located within the 50 foot no disturb buffer.  Approximately 2,000 square feet is impacted.  The Commission noted that grass clippings and fertilizers will be deposited into the pond.  The Commission authorized Ms. DeLonga to draft a letter indicating that they appreciate that the homeowner is trying to stabilize the site but this work requires a Notice of Intent under the Wetlands Protection Bylaw and the State Wetlands Protection Act.  Mr. Harrington recommended that an Enforcement Order be issued and outline the work that must be done to stabilize the area.  The Commission will also request that the homeowner work with the Conservation Agent to develop a restoration planting plan.  The Enforcement Order will give the homeowner a fourteen day window to contact the agent and work will commence within 30 days.  Mr. Shaw made the motion to authorize Ms. DeLonga to sign the Enforcement Order.  Mr. Kane seconded the motion. The vote on the motion was unanimous. 

10:10 p.m. Deliberations - Pine Creek Order of Conditions.  Mr. Harrington recused himself and left the meeting room.  The members reviewed a draft Order of Conditions and discussed revisions and additional conditions for the protection of the resource areas on the site.  After a lengthy discussion, Mr. Shaw made the motion to accept the Order of Conditions as drafted and amended.  Mr. Kane seconded the motion.  The vote on the motion was 5-0.  Mr. Crafton abstained from voting.  The discussion and vote closed at 10:40 p.m.
Mr. Shaw made the motion to close the meeting of May 23, 2007.  Mr. Lugten seconded the motion.  The vote on the motion was unanimous. 
_______________________________,

Allan M. Shaw, Clerk

