PAGE  
9
Conservation Commission – Minutes of October 10, 2007


Conservation Commission

October 10, 2007

Present:
Allan Shaw, Jeffrey Kane, David Lutes, Ellen Friedman, Erin Bardanis, 



Janet DeLonga (agent), Jay Talerman (associate)
Other:

George Hall, Town Counsel.
Absent:
Daniel Crafton, Cheri Cousens
The duly posted meeting convened at 7:30 p.m. in room 105C at the Norfolk Town Hall.
Mr. Shaw chaired the meeting in the absence of Mrs. Cousens. 

Appointment with Richard Mann (Buckley Mann owner)  Mr. and Mrs. Mann were present.  Mr. Mann stated that he thought that it was permissible to fill in the tailrace on the Buckley Mann property because the Fire Chief indicated to him that someone could potentially fall into the tailrace.  Mr. Mann stated that the 55 gallon drums on the property were removed. 
Mr. Mann stated that he is still trying to sell the property but the real estate market dropped. 
Mrs. DeLonga stated that the Building Commissioner was concerned with the abandoned buildings. Mr. Mann stated that he has not made any decision yet to remove the buildings.  The Commission asked if they would be contacted when he decides to remove the buildings.  At least two buildings are in the buffer zone.  Mr. Mann stated that he believed that a couple of buildings are viable and salvageable.  Mr. Mann stated that he needs to get permits to remove the buildings. 
Mr. Kane noted that it is troublesome that the tailrace was filled in with sand and asked where the water in the tailrace went.  Mr. Kane noted that during the initial public hearing the Commission expressed concern about the water in the tailrace.  The Commission had requested more data as far as the water source and outcome was concerned.  He noted that the Commission is now reactive to this matter rather than proactive as what was done is done. Mr. Mann stated that he could remove the sand from the tailrace if the Commission wants.  He noted that the bottom of the tailrace is concrete. It was noted that as long as there is no problem the sand can remain. 
7:45 p.m.  Public Hearing for Charlotte Richardson – 23 Leland Road

Jeremy Barstow, the applicant’s builder, was present.  The applicant was not present. Mr. Barstow gave the Commission a revised plan and a summary of the revisions. Mr. Barstow stated that this will be a “green” project.  The revised plan shows that the existing house will be removed off its foundation and donate the house to the Town of Norfolk.  They will use the existing dwelling’s footprint for the construction of a new house.  The work will be done within the 100 foot buffer zone of the historical high water line of Kingsbury Pond. 

An existing top wall is a deteriorated timber retaining wall would be replaced as necessary. They would not do any disturbance to the hill.  Some fill will be used behind the wall for stability and they would be planting vegetation. 
The other existing retaining wall is located at elevation 140 feet.  The historical high water level of Kingsbury Pond is at elevation 139 feet.  He is proposing a new wall to the right of the existing stairway. He will make sure that the new wall will not encroach into the high water mark of the pond.  Another retaining wall is required for the new septic system that will be located in front of the house.  Most of the septic system is not located within the 100 foot buffer zone.  
Mr. Barstow stated that Mrs. Richardson wants the construction to be as environmentally conscious as possible. Mr. Barstow stated that the project is not yet certified as being “green” but they may pursue the certification later. The project does not need to be certified prior to construction. 

Ms. DeLonga stated that a DEP file number has been posted on the DEP website.  She noted that there is no recording information on the Notice of Intent. This information is required. She noted that this area is shown on the Natural Heritage map but no information of a filing was provided.  Ms. DeLonga stated that she wanted clarification on the location of the lot on the FEMA flood map. A portion of the flood zone is shown to cross Leland Road. Mr. Barstow will investigate this matter. She noted that she was concerned with the disturbance in the 50 foot no disturb zone.  Mr. Barstow stated that there would be no new disturbance in that buffer.  The only area that they would be disturbing would be for a portion of the new retaining wall.  There would be 1,000 square feet of new disturbance in the 50 foot no disturb zone due to the repair of the retaining wall.  The wood staircase is existing but Mr. Barstow was unsure if the wood was pressure treated. 
Mr. Barstow stated that there are obvious signs of erosion at the site due to the lack of vegetation in some areas of the lot.  Some of the trees on the lot had been removed prior to the ownership of the property by Mrs. Richardson.  There is minimal vegetation holding the slope.  Mr. Barstow stated that he is open to what needs to be planted and where it is to be planted.  Mr. Kane noted that the applicant has to present his plans to the Commission.  Ms. DeLonga stated that she did not investigate the rear of the property to check the status of the wall or to observe any erosion gullies.   Mr. Barstow stated that the timber wall is in such disrepair that water is washing through the timbers.  

The retaining wall would be replaced with a unilock block wall.  The lower section of the wall would be approximately 5 or 6 feet in height.  The wall would require some geo-grid.   Mr. Barstow stated that it is his intent to not remove any trees.   Mr. Barstow was advised to mark any trees that may have to be removed.  Ms. DeLonga was instructed to conduct another inspection. 
It was noted that the existing walkway appears to be extended into the 50 foot buffer zone.  It was noted that the extension of the walkway would increase the impervious area of the lot and increase runoff.  Mr. Kane noted that a green design would have to take into consideration how additional runoff would be handled.  Mr. Kane noted that a number of materials can be used in a green design, such as pervious pavers, etc. 
Mr. Barstow explained that the existing house would be lifted off of the foundation and set on the property for a short time until the town has found another site for it.  Mr. Barstow stated that the house is small but very serviceable.  The house has vinyl siding and new windows.  They are working with the Norfolk Housing Authority.  The house is currently being serviced by a cesspool that is located at the top of the driveway.  The cesspool would be abandoned.  Mr. Kane suggested that the abandonment of the cess pool be indicated on the plan. 
Ms. DeLonga requested that the calculations of buffer zone disturbance of the revised design be provided.  Ms. DeLonga stated that she was concerned with stormwater runoff being directed into the roadway due to the mounded septic system.  The major portion of the septic system is not within the jurisdictional area of the commission.  Mr. Shaw advised Mr. Barstow to look into the matter of runoff into the street.  Ms. DeLonga suggested that Mr. Barstow look further into the issues surrounding the front and rear retaining walls.

The existing dilapidated shed on the property would be razed. The shed does not rest on any footings. 


Mr. Kane made the motion to continue the hearing to November 14, 2007 at 7:45 p.m.  Mr. Lutes seconded the motion.  The vote on the motion was unanimous.  The hearing adjourned at 8:07 p.m.

8:07 p.m.  Pine Creek Development – Mrs. Bardanis left the table and the room for this discussion.   Present were Attorney Richard Nylen, Robert Brown, Richard Goodreau, Jack Scott, Michael Connolly and Ingabord Hegemann.   
Mr. Shaw stated that there is no filing for an amended Order of Conditions at this time and the Commission has not had an opportunity to consult with Town Counsel on this matter.  Town Counsel was present this evening.  Mr. Hall stated that the Commission could enter into Executive Session first or they could listen to a brief presentation by Attorney Nylen and then go into Executive Session.  Mr. Hall stated that he advised the  Commission not open a hearing as it has not been properly noticed and there is a threshold question about entertaining an amendment to the Orders.  He noted that this matter is now in litigation and there is interest on the part of the applicant to try to resolve the matter without litigation.  
Attorney Nylen stated that for the record the purpose of the meeting this evening is not to add to or create a new administrative record.  He stated that they are waiving all rights that they may have to create a record.  It is not their intent to have a discussion that will lead to further litigation.  The purpose of the discussion is to try to resolve the existing litigation.  

Mr. Nylen stated that he has provided letters for the Commission.  He stated that he is present this evening to request an amendment to condition #22 of the Orders of Conditions.   He noted that there are two conditions that are part of Condition #22.  Mr. Nylen stated that the project involves a wetland crossing over an intermittent stream that was denied in 2002 by the Commission.  Pine Creek appealed to DEP and to Superior Court.  DEP approved the project in 2003.  Superior Court upheld the commission’s denial of an Order in 2005.  

The applicant re-applied to the Commission in 2006 with a new replication area, which was more likely to succeed than the one that was presented previously.  He noted that the first replication area utilized an unconventional wicking process where the water had to work its way up to the roots of the wetland vegetation.  This wetland replication plan was denied by the Commission.  Ultimately the Commission requested conservation restrictions and a considerable amount of plantings.  Ecotec reviewed the revised plans for replication and appeared to be satisfied with the plan.  He noted that there was never any discussion with the Commission about the timetable for constructing the replication area as it related to the rest of the project.  

The applicant ultimately reduced the number of proposed lots from 15 to 14. They removed all but one portion of a drainage basin outside of the 100 foot buffer zone.  He stated that they did not know the terms of the approval until they received the Order of conditions.  Condition #22 states that the wetland crossing cannot be constructed until two successful growing seasons have occurred for the wetland replication area. He stated that the wetland crossing is necessary to join two streets for the project.  When they saw this condition they filed a lawsuit, which had to be filed within 60 days of the issuance of the Orders of Conditions.   
Mr. Nylen stated that they have looked at all of the replication projects that the Commission has been involved in and they did not see any evidence that the Commission has required this condition in the past.  He stated that other commissions make sure that the replication area has been constructed before the project construction but they never state that the replication area has to be successful.  He stated that Commissions can impose a security bond in the case that the landowner walks away from the project or the Commission sets up monitoring standards or periodic monitoring reports.  He stated that he knows that the intent of the Commission is to make sure that the wetland replication area works.  Mr. Nylen stated that they cannot receive a certificate of compliance that releases the property until the project is constructed in accordance to the plan and functions properly.  He stated that the purpose of the request for an amendment to the Orders of Conditions is to change the language of that condition.

Mr. Nylen stated that they have brought Ingabord Hegemann with them this evening to assure the Commission that the replication area will work as designed and they should be allowed to go forward with the wetland crossing.  He stated that Mrs. Hegemann will tell the Board that certain organics that will be taken out of the wetland crossing area and will be put into the replication area.  He stated that they cannot remove the organics that should be part of the replication area unless they do the wetland crossing.  The second issue is that the commission will not grant a certificate of compliance to be issued for five years.  He stated that if anyone who sought to clear a title would have to wait for five years.  Mr. Nylen stated that the time period should be reduced to three years just when the Orders of Conditions expires.
Mrs. Hegemann stated that the local bylaw has 14 items that are required in the planning of replication.  She stated the wetland was identified as a perched wetland.  Groundwater flows down the slopes and exits at a certain elevation.  She stated that they designed the wetland replication with that in mind.  The design preserves a significant amount of the wetland overstory.  There are 640 square feet of direct wetland impact and another 2300 square feet of wetland alteration due to shading from the bridge.  The wetland replication will be replicated at a 2:1 ratio. 

It was noted that Graves Engineering needs another $1000 to finish the review of the final plans.  Mr. Nylen stated that he wants to see the hours spent on the review and asked for a detailed invoice before he asks his client to expend another $1000. Mr. Nylen stated that Jack Scott gave the Commission $6800 for the final review and past due amount as requested by Graves.  It was noted that Jack Scott only gave the Commission $3000.00.  Mr. Scott stated that he deserves a rebate.  
The Commission adjourned the meeting with Pine Creek Development

Town Counsel recommended that the Commission enter into Executive Session at this time.

Mr. Kane made the motion to enter into Executive Session at 8:25 p.m. for the purposes of litigation strategy. Mr. Lutes seconded the motion.  The roll call vote was as follows:





Allan Shaw - - - - -   aye




David Lutes - - - - -  aye





Jeffrey Kane - - - - - aye





Ellen Friedman - - -  aye

The vote to go into Executive Session was unanimous.  Also present were George Hall and Jay Talerman. 

Mr. Kane made the motion to come out of Executive Session at 9:10 p.m.  Mr. Lutes seconded the motion.  The roll call vote was as follows:





Allan Shaw - - - - -   aye





David Lutes - - - - -  aye





Jeffrey Kane - - - - - aye





Ellen Friedman - - -  aye

The abutters to the Pine Creek Development project came back into the room.  Mrs. Healey asked how many wetland replication projects have succeeded.  She stated that she wants this information.  

Mr. Thomas O’Donnell stated that he is opposed to the Commission issuing an amended Order of Conditions for this project. He stated that this project is a threat to his neighborhood.  He stated that all groundwater comes from the former Boyscout property.  He noted that a lot of trees will be cut on the Boyscout property.  He asked the developer at the last meeting how many trees would be coming down and the developer stated that he did not know.  He stated that the 15 houses downgradient of this proposal are threatened and they will be ready to sue the town.   He stated that the property is spongy and consists of shale.  Mr. O’Donnell stated that the Potter home on Rockwood Road had suffered severe water damage was finally purchased by the town as a result of litigation.  He stated that the neighbors have petitioned Town Counsel to defend this suit. 
Mr. Vern Rentel, a resident of Laurel Path, stated that amending the Order of Conditions is up to the discretion of the Conservation Commission.  An amendment to an Order of Conditions is for minor deviations only. 
Another resident stated that the owner of the land is a Norfolk resident and the board members are Norfolk residents.  He stated that in the approval process it is expected that the town will respect the rights of the neighborhood.   He stated that the Pine Valley Association strongly opposes this project and will commence legal action if their septic systems are impacted. 

The meeting adjourned at 9:20 p.m.

9:20 p.m. Appointment with Wayne Beitler (Trustees of Reservations) - Mr. Beitler stated that Joan Bigelow has property in Norfolk and Millis on Route 115 and wants to protect the land by selling her development rights.  About 18 acres of land is within Norfolk.  Most of the land is in Millis.  The state has an agricultural preservation restriction program that purchases development rights.  He is working with Mrs. Bigelow and her attorney to put together an application to the Department of Agricultural Resources for a grant.  A component of the application is supporting documentation with the towns.  He already met with the Millis Conservation Commission.  He asked if the Commission consider and support this project and appoint someone from the Commission to work with him in the preparation of the required documents.   He asked if there were some funding available in Norfolk towards the Agricultural Preservation Restriction.  This is a very competitive grant program.  

Mr. Beitler presented handouts to the Commission including a checklist of items that need to be addressed in the application.  He noted that 16 acres would be protected in Norfolk.  The APR program buys the development rights at a cost of $10,000 per acre.   
The acreage is farmed for hay.  Most of the soils are good prime agricultural soils. Mostly on the Millis side.  Only prime agricultural land is subject to the grant. The wooded part of the property was farmed at one time.  Mr. Lutes stated that he would be willing to work on this matter on behalf of the Commission and is very familiar with how the program works.  Mr. Beitler gave Mr. Lutes his card for contact purposes. 
9:30 p.m.  John Ramsey Public Hearing – 35 Leland Street ( 240-494) – Mr. Shaw recused himself from the proceedings and left the table.  Mr. Mark Gilmore , the purchaser of the property, was present. Mr. Kane chaired the hearing.  The project did not have a DEP file number at the last hearing.  The new plan depicts the location of the trees that need to be removed.  There were 4 trees that would have to be removed.  The applicant can plant the mitigation trees elsewhere on the lot.  Natural Heritage may consider this project exempt.  
Mr. Lutes made the motion to close the public hearing and add conditions that plantings will be provided in the Order of Conditions.  Mrs. Friedman seconded the motion.  The vote on the motion was unanimous.  The hearing closed at 9:35 p.m.

It was noted that the Commission is posted to meet prior to the town meeting on the 23rd and 24th.   The Commission will try to meet before town meeting to review and sign the Orders of Conditions for this matter. Mr. Shaw returned to the table. 

9:35 p.m.  Intoccia Development Corporation (Cabin-MA Ave.) Helen Pavlosky represented Intoccia Development Corporation. Also present was Michael Collough, a resident of 38 MA Ave. Mr. Lutes recused himself and left the table.  The DEP file number is 240-496.  Mr. Collough asked if Mr. Intoccia would consider putting up a safety rail on MA Ave. Ms. Pavlosky noted that a safety rail for the street was not mentioned in the NOI.  Mr. Kane made the motion to close the public hearing at 9:40 p.m.  Mrs. Friedman seconded the motion.  The vote on the motion was unanimous. 

Mrs. Pavlosky noted that a letter was presented by ENSR with regard to the wetland replication projects at Christina Estates.  The Commission noted that they requested that Marti Nover (Nover-Armstrong, Inc) review the letter and the wetland replication at Christina for a certificate of compliance.  Mr. Kane noted that the review from Marti Nover would just confirm the ENSR report.  The Administrative Assistant stated that she was not aware that Marti Nover was to review the report as she was not present at the last hearing.  Mr. Shaw and Mr. Kane stated that they were not comfortable with signing a certificate of compliance until the Nover-Armstrong review.  It was noted that Intoccia had put up a $67,000 bond for the wetland projects.  Mrs. Pavlosky stated that the Town of Norfolk is holding approximately $500,000 of Intoccia money.  The Administrative Assistant was instructed to contact Marti Nover for a quote to check the replication areas.  The meeting ended.  Mr. Lutes came back to the table. Mrs. Pavlosky asked if Marti Nover could review the replication work this week.  
Review of change of plans – 55 Maple Street - Tim Jones, the paving contractor for 55 Maple Street was present. The approved plan for this lot calls for a pervious driveway. Mr. Jones stated that Aggregate Industries no longer makes open grade asphalt.  Aggregate Industries claimed that the pervious asphalt does not work and there are a lot of problems associated with it, such as clogging with sand.  Mr. Jones asked if he could pave the driveway with regular asphalt.    Mr. Jones stated that he would pitch the driveway to drain into a trench on one side that would recharge all stormwater runoff. The Commission stated that the driveway is out of the buffer zone and that regular asphalt would be acceptable.  There is no need for the Commission to draft a letter.  
10:00 p.m. Review of Orders of Conditions/requests for certificates of compliance:
The commission would try to get a quorum of members to sign the Orders of Conditions for 35 Leland Road before town meeting.

6 Whites Pond Drive – request for certificate of compliance.  Ms. DeLonga noted that there was a pile of soil stockpiled at the top of the driveway within twelve feet of a wetland area.  Ms. DeLonga will send a letter to the homeowner advising them the certificate of compliance would not be issued until the site is in compliance with the plan.  
58 River Road ( Jerry Sullivan) – Ms DeLonga stated that she conducted a site inspection and recommended that a certificate of compliance be approved.  Mr. Kane made the motion to issue a certificate of compliance.  Mr. Lutes seconded the motion.  The vote on the motion was unanimous. 
Algonquin Gas Project – No letter from the Fire Chief has yet to be received indicating his comfort level with this project.  Mrs. Bardanis stated that the project review must go before the Zoning Board of Appeal or another town board for approval. The Commission will condition the Order that the facility must be approved by the Fire Chief.  Mr. Lutes made the motion to approve the Order of Conditions as drafted and with a condition as mentioned above.  Mrs. Friedman seconded the motion.  The vote on the motion was 4-0. Mr. Kane abstained.  

Bay State Gas - The Order of Conditions is not recorded for a roadway project.  Mr. Shaw made the motion to issue the Order of Conditions as drafted.  Mrs. Bardanis seconded the motion.  The vote on the motion was 4-0.  Mr. Kane abstained. 

11 Stop River Road – A request was made for a one year extension of the Order of Conditions.  Mr. Kane made the motion to grant the request.  Mrs. Bardanis seconded the motion.  The vote on the motion was unanimous. 
DPW - leachate pond roof.  An erosion control plan was submitted.  Mr. Kane made the motion to issue the Order of Conditions as drafted.   Mr. Lutes seconded the motion. The vote on the motion was unanimous. 

Caritas Southwood Fence -  Mr. Lutes made the motion to approve the Order of Conditions as drafted. Mr. Kane seconded the motion.  The vote on the motion was unanimous. 
The enforcement order against 134 Union Street was discussed.  Ms. DeLonga recommended that the order be lifted.  Mr. Shaw made the motion to lift the enforcement order.  Mrs. Bardanis seconded the motion.  The vote on the motion was unanimous. 
103 Boardman St.  A complaint had been received regarding horse manure being dumped into a wetland at this address.  Ms. DeLonga stated that a letter had been sent to Mr. Musto, the owner of the property. 
The members reviewed the draft RFQ for 17 Pine Street.  Mr. Lutes made the motion to approve the RFQ.  Mrs. Bardanis seconded the motion.  The vote on the motion was unanimous.  

Mr. Shaw made the motion to close the meeting at 11:00 p.m.  Mr. Lutes seconded the motion.  The vote on the motion was unanimous. 
____________________________,

Erin Bardanis, Clerk

