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Conservation Commission

July 23, 2008

PRESENT:  Jeffrey Kane, Erin Bardanis, Ellen Friedman David Lutes, Janet DeLonga 


(agent)
ABSENT:
Daniel Crafton, Cheri Cousens
This meeting was videotaped by NCTV

The duly posted meeting of the Conservation Commission convened at 7:40 p.m. in room 105c at the Norfolk Town Hall. 
Mr. Kane was acting chairman for this meeting.

The members signed vouchers.

The members reviewed the minutes of July 9, 2008.  Mr. Lutes made the motion to accept the minutes with a minor typographical revision.  Mrs. Friedman seconded the motion.  The vote on the motion was unanimous. 

A written request was made by the owners of 372 Main Street for a Certificate of Compliance.  Ms. DeLonga recommended the issuance of the Certificate.  Mr. Lutes made the motion to issue a Certificate of Compliance.  Mrs. Friedman seconded the motion.  The vote on the motion was unanimous. 

Mr. Lutes made the motion to postpone the public hearing for 33 MA Ave. from 7:45 p.m. to 8:00 p.m.  Mrs. Friedman seconded the motion.  The vote on the motion was unanimous.

Appointment - Mark DiFilippo - 180 Union Street. Mr. DiFilippo asked to meet with the Commission to discuss possible revisions to his originally approved plan.  The original plans for the driveway called for a pervious pavement.  Mr. DiFilippo stated that he would like to change the driveway to impervious pavement. The alteration within the 2nd riparian zone would increase from 1.4% to 2.5%.  Mr.DiFilippo stated that the pervious pavement is more expensive and prone to frost heaves and breakage.  The driveway runoff drains toward Union Street. Mr. Kane suggested using crushed stone for the driveway.  Mr. DiFilippo stated that gravel is hard to plow.  Mrs. Bardanis noted that this may be a major change and should be an amendment to the Order of Conditions.
Mr. Kane suggested installing a strip of pervious pavers at the end of the driveway to allow for recharge of runoff.  Mr. DiFilippo stated that he was told that a strip of pervious pavers would fill with sand and would not work properly. 

Mr. Kane suggested that porous pavement should be installed for a distance of 20 feet in length and 12 feet in width in the driveway.  The water would perk before it reached the street.  He suggested installing cobbles with sand joints or pavers or any other material that is installed with sand to allow water to perk and infiltrate.  Mr. Kane stated that filter fabric should be installed first and then 8-12 inches of crushed gravel.  Sand is installed between the cobble stone joints. Mr. DiFilippo is to come back to the Commission to show this change on the plans.  Mr. DiFilippo stated that his engineer also suggested installing grates at the end of the driveway that would direct runoff to a leaching field. He stated that he does not want to do this.  
Mr. DiFilippo noted that he also wants to use an existing drain pit in the front yard for discharge of roof runoff rather than construct a new leaching basin.  He stated that the existing pit is about 6-7 feet in depth.  Mr. Kane noted that the roof drain was sized using the current regulations for storm frequency, etc. He noted that the existing drain pit was very old, perhaps constructed in the 50’s, and not constructed using current calculations.  Mr. Kane noted that some infiltration is being lost due to the impervious pavement for the driveway and the Commission would want to see as much infiltration as possible.   The Commission stated that they would rather see the new leaching pit constructed.
Mr. DiFilippo stated that he also wants to move the retaining wall in the front corner of the garage.  He would like to move it about 5 feet back from the corner of the garage to keep the banking from washing onto the lawn.  Mr. Kane stated that he would like to see a separate plan prepared for this project.  The Commission requested that this plan be submitted as soon as possible so the Commission can review it and vote on the change at the next meeting.  The plan should show the height of the wall, grading and limits of the wall.  
Mr. DiFilippo stated that he has a question about the mitigation plants.  He noted that when he revised his plans the last time with a 10’ X 12’ breezeway, the Commission wanted to see an additional 25 mitigation plants and bushes.  He asked why he had to increase the number of mitigation plantings as he was not adding any more disturbance.  He noted that he received a letter from the Commission on July 17, 2008 informing him of the requirement.  The original plan did not include a breezeway. The original plan showed the house and garage attached.  The Commission noted that additional impervious area was being created. The office will review the minutes of the meeting in which the addition and the 25 additional plantings were discussed.   

8:10 p.m.  George Cronin Public Hearing - – George Cronin Jr. and George Cronin Sr. Mr. Cronin Jr. presented revised copies of the drainage plan showing perforated pipe.  The perforated pipe will change to solid pipe about 10 feet from the manhole.  They will eliminate the fiber mesh fabric and add stone wrapped in fiber.  Mr. Lutes noted that an e-mail from Town Counsel advised the Commission about work on conservation land.  He noted that permanent disturbance on conservation land is very problematic. He noted that he views this disturbance as temporary and the land will be returned to its original state.  No drainage will stay on conservation land.  Town Counsel also recommended a drainage easement. This would be a condition on the Order of Conditions. The ultimate discharge would be off the conservation land.   
Town Counsel also advised that the Conservation Commission needs to hold a new public hearing as the current members were ineligible to vote on this matter.   The hearing has to be re-advertised and abutters need to be re-notified.   

Mr. Cronin stated that he has contacted Natural Heritage already and they require an approved plan.  The Commission has had no official word from Natural Heritage however.   Mr. Lutes made the motion to continue the hearing to August 13, 2008 at 7:45 p.m.  Mr. Cronin was advised to keep in touch with Ms. DeLonga.
Intoccia Development Public Hearing – 33 MA Ave. Brian Gillis, EIT from Dunn McKenzie represented Intoccia in this matter.  Also present was Intoccia representative Helen Pavlosky.  The subject lot is the last lot in Christina Estates that has any conservation issues.  The lot consists of 40,057 square feet and slopes slightly towards MA Ave.  About ½ of the site is wooded and the other half consists of tall grasses.  The site is located within an estimated priority habitat area. Natural Heritage has determined that the project would not result in a taking of any rare or endangered species. 

The project consists of the construction of a 4 bedroom dwelling, septic system and utilities.  No alteration will occur within the 50 foot no disturb buffer.  There will be 1420 square feet of disturbance in the 50-100 foot buffer. The roof drainage will be directed into cultec chambers.   Mr. Gillis stated that as a result of speaking with the conservation agent he moved the house away from the buffer zone as much as possible.  They are proposing a 2:1 riprap slope along the extent of the driveway to reduce impacts in the 50-100 foot buffer zone. They are proposing an impervious barrier for the septic system.  They also propose a Conservation Restriction in the upland area.  That area would be equivalent to the altered area.  They are proposing a post and rail fence along the limit of work to demark the mitigation area. 
Mrs. Bardanis asked where they would be stockpiling the soils.  Mr. Gillis stated that they would not be stockpiling anything in the buffer zone.  Any excavate would be hauled off-site.  It was noted that the alteration number is different in the Notice of Intent filing.  Mr. Gillis stated that he had not revised the numbers in the NOI filing, only on the plan. The original disturbance was to be approximately 5800 square feet.  The project has a DEP file number (#240-503).
Most of the disturbance on this lot is due to the riprap slope and a little area of the driveway turnaround.  Mr. Lutes asked if the house could be re-oriented to reduce impacts further.  Mr. Gillis stated that reorienting the house and garage would cause the driveway to become too steep.  There is an isolated pond located across the street.  The buffer zone to the pond does not encroach onto this lot.   

The revised alteration numbers will be noted in the Order of Conditions. 
The existing curb cut will be closed off.  A condition in the Orders will address this as well.  The height of the post and rail fence will be approximately four feet.  Mr. Kane stated that he wants to see boulders installed to augment the CR boundary.  The topsoils will either be stockpiled on the site or taken off the site.  Most likely they will bring in loam and hydroseed. 
Mr. Kane noted that any concerns could be conditioned in an Order of Conditions.  He advised Mr. Gillis to prepare a Conservation Restriction so that Town Counsel could review it first.  Mr. Gillis stated that the Restriction would be similar to the other Restrictions in this subdivision.  Mr. Gillis will provide a draft Restriction to the Commission.  The boulders and post and rail fence need to be shown on the plan. Mr. Lutes made the motion to continue the hearing to August 13, 2008 at 8:00 p.m.  Mrs. Friedman seconded the motion.  The vote on the motion was unanimous.  The hearing adjourned at 8:35 p.m.
8:40 p.m. Karl Moore/Charakic Realty Trust – 73 Rockwood Road --Brian Gillis E.I.T from Dunn McKenzie, Inc. represented the applicant Karl Moore, who was also present this evening.  The Commission determined that Mrs. Bardanis, who resides at 56 Rockwood Road is not an abutter to this site.  The subject property is lot 4 on Rockwood Road, a vacant parcel of land consisting of 2.6 acres.  The site slopes toward the wetlands.  The parcel has frontage on both Rockwood Road and Stacy Road.   The site is within a Natural Heritage habitat area.  They have notified Natural Heritage of this project.  

The project itself is a 4 bedroom dwelling with associated septic system, driveway and utilities.   There will be no alteration within the 50 foot no disturb buffer zone.   They will be disturbing approximately 5910 square feet within the 50-100 foot buffer zone for the cuts, fill and grading related to the construction of the driveway.  The driveway follows the natural grade of the site.  Haybales and siltation fencing is proposed.  Roof top drainage will be discharged into cultec chambers located at the rear of the house and outside of the resource area. 

To reduce alteration within the resource area they have provided for a driveway easement on the adjacent lot 3.  This allows the driveway to remain outside of the 0-50 foot no disturb buffer.  The applicant also owns this parcel.  They are also proposing to provide a conservation easement on an upland area as a form of mitigation for buffer resource disturbance.  The amount of conservation easement is equal to the amount of buffer alteration.  They propose to install a post and rail fence to demark the conservation easement area as well.  

Mr. Gillis noted that zoning regulations will not allow them to construct a driveway from the Stacy Road entrance.  There is 50 feet of frontage along Stacy Road. This parcel does not meet the criteria for an Estate Lot according to Mr. Gillis.

Ms. DeLonga noted that the information provided in the Notice of Intent document indicated that lots 17 and 3 are separate lots.  She noted that the ANR plan has not been recorded as yet.  The lots are not official.  Lot 4 has been subdivided from the original parcel.  Mr. Gillis stated that the original lot has been subdivided into 4 lots.  Ms. DeLonga stated that she is uncomfortable with putting a driveway on another lot.  Mr. Kane noted that the Commission needs proof of filing of the ANR plan.  The Commission would like a copy of the easement for the driveway.

Ms. DeLonga stated that she spot checked the boundaries of the Bordering Vegetated Wetland.  She stated that it appears that the site may have been previously disturbed.  She stated that she is not comfortable with the wetland flagging.  She recommended that the Commission require a peer review of the BVW line as the entire project hinges on the verification of the wetland line. Ms. DeLonga also mentioned that she observed an area off Stacy Road that appears to be either a small wetland or an Isolated Area Subject to Flodding.  She noted that this area may fall under the jurisdiction of the Wetland Bylaw.  She noted that this area would also have to be checked as a potential resource area.  

Ms. DeLonga stated that if the 100 foot buffer zone is accurate as shown on the plan it appears that post elevations seem to fall off as the driveway turns into the proposed garage.  She noted that this drop in elevation would require a retaining wall.  Mr. Gillis stated that a retaining wall is proposed. 

Mrs. Friedman asked if the other members were concerned with a post and rail fence on the downgradient side of the proposed driveway. Mr. Kane noted that the area of the proposed fence appears to be level. 

Mr. Moore, a resident at 54 Rockwood Road, across the street from this site, stated that his property has a very high water table.  He asked what safeguards will be enacted so that he will not be affected by water.  He stated that he has sump pumps that have to be used year round.  Mr. Gillis stated that they are proposing to recharge all roof runoff into cultec chambers.  The only increase from runoff will be from the paved driveway.  Mr. Lutes questioned where the surface runoff goes from the driveway entrance.  Mr. Gillis stated they would be grading around the driveway to pitch runoff away from Rockwood Road and to keep water on the site.  Mr. Moore stated that he wants to be reassured that he would not be impacted.

Donna LaBagh, a resident of 66 Rockwood Road for 28 years, stated that the land between 66 and 72 Rockwood Road is a swamp.  She stated that water flows from the swamp to property on the opposite side of Rockwood Road via an underground pipe. She noted that her children used to block the culvert in the winter months so that the water would freeze for ice skating.  Mr. Kane noted that more water will be discharged to the wetlands due to the pervious driveway.  Mr. Kane stated that he is aware of a lot of drainage issues in this area and the concerns of the neighbors seem viable.  The wetland on the site is hydrologically connected to the wetland across the street. There is a low spot in the driveway in which runoff will be directed before it flows overland to the wetland.  This area may be conducive for a rain garden that will allow recharge rather than direct discharge into the wetland, which would cause an increase in flow from this development. 

Mr. Gillis stated that the lot is heavily wooded in the rear but the front of lot consists of smaller pines. 

Mr. Robert Bontemps, a resident of 5 Stacy Road, stated that there is creek that runs through the wetlands.  He noted that the last time there was a discussion on the development of this property there was an issue on whether the conduit under Rockwood Road was adequate.  He stated that one of the findings was that the conduit was undersized compared to the original specifications. He asked what the effects would be from stormwater runoff.   Mr. Bontemps stated that the origin of the stream is from the end of the cul-de-sac on Overlea Road.  The stream runs underground and daylights in the wetlands.  Mr. Kane asked if the watershed area was calculated for this wetland area. He stated that it sounds like there is concern from the neighbors on what areas feed the wetlands.  Mr. Kane noted that even though this project is for a one family house, there is a concern for keeping the pre and post development runoff the same.  Mr. Kane asked that the applicant prepare a plan showing the entire watershed area.  The commission is unable to determine the watershed area impacting this wetland from the plans submitted by the engineer. 

Mr. Mark Latimer, a resident of 9 Stacy Road, stated that his rear yard is extremely wet, like a sponge, in the spring and summer months.  Mr. Kane stated that the Commission is trying to prevent any additional runoff to the wetland using low impact development measures. This is what the applicant has to show the Commission.  The proposed driveway will be graded so that there is a low point that will allow stormwater to drain into the wetland.  Mr. Kane stated that a structural BMP between the driveway and the wetland would allow infiltration of the water so that there is no direct runoff into the wetland.  Mr. Kane noted that this BMP may be above what is required for a single family house but because of the many concerns of abutters this may be warranted.  Mr. Gillis asked if the Commission has a problem with locating a rain garden in the 50 foot no disturb buffer so that he doesn’t have to move the driveway.  Mr. Kane noted that the wetland flags would have to be checked first. He noted that if the wetland lines change, it could change the entire geometry of the driveway layout.  The Commission wants the driveway runoff attenuated anyway but it may be necessary to find a way to change the grades outside of the 50 foot no disturb closer to the house.

Mr. Kane stated that the Commission would also need to see the wording of the conservation restriction if that is the route the applicant chooses.

Mr. Gillis stated that the way the lots are configured there is no frontage along Tucker Road to allow for a driveway to be constructed for this lot.   Mr. Lutes asked if there were plans to construct another driveway through the buffer resource when the other lots are developed.  Mr. Gillis stated no.  He stated that this is the only lot that a filing would be 

necessary.  Mr. Kane noted that the Commission is looking at the amount of impervious area created as a result of the development.  

Mr. Lutes expressed concern about the location of the land that will be put into a conservation restriction.  He asked what surrounds this area.  Mr. Gillis stated that the surrounding area to this land is abutters’ homes.  Mr. Lutes questioned what the value would be to putting a CR on a small triangular piece of land on the lot. He stated that no one will be able to see the small piece of land placed in the CR. He noted that the Commission also has to police the restriction.  Mr. Gillis stated that the area can be seen from the end of the Stacy Road cul-de-sac.  Mr. Lutes stated that the restricted land would be located behind another property.  He noted that little isolated restrictions do not do much good for mitigation.  Giving a restriction on an area that could be within the jurisdiction of the Commission is not adequate.  Mr. Kane stated that other forms of mitigation should be looked at that are more suitable. 

The Commission agreed that peer review is necessary for this project. 

Mr. Lutes made the motion to continue the public hearing to August 27th at 7:45 p.m.  Mrs. Bardanis seconded the motion. The vote on the motion was unanimous. The hearing adjourned at 9:05 p.m.

9:05 p.m.   Dennis Marguerite – 97 Myrtle St.… Rob Truax present.  They have a comment letter from Natural Heritage.  They are required to conduct a wildlife study as the proposal will result in a take of rare or endangered species habitat. They will be hiring Oxbow Associates to conduct the wildlife study.  They will be starting out there next week.  Natural Heritage informed the applicant that no disturbance including the demolition of buildings is to occur.  Mr. Truax stated that the buildings in the buffer zone are still standing.  The project will alter approximately 12,000 square feet.  Mr. Kane asked what percentage of the property would be disturbed.  He asked to see the numbers on the plan. 

Mr. Truax stated that the Mill River is approximately 299 feet away.  The abutter present stated that the river floods to the bottom of the hill. 
Mr. Kane stated that the Commission will notify the Applicant of the consultant and the cost for the review on August 14th.  The Applicant can then give the check to the Commission and the review will commence as soon as possible.  A report from the consultant will be due 21 days after commencement of the review.  This will bring the process into September.  Mr. Lutes made the motion to continue the public hearing to September 24, 2008 at 7:45 p.m.  Mrs. Friedman seconded the motion.  The vote on the motion was unanimous. The hearing adjourned at 9:20 p.m.
Appointment with Edward Musto (owner of Warelands) at 103 Boardman Street.  He stated that the CR, which was imposed on the property in 1978, prevents any commercial or residential development on the property.  He has been before the Commission on at least three occasions looking to do some limited development on this site. Mr. Musto stated that he lives in Westwood and has owned the property for 10 years.  He stated that he discovered that the property was encumbered by a conservation restriction only three days before passing papers.  He stated that he purchased the property anyway. 

Mr. Musto stated that he is having a problem with the property because the Commission in the past has taken the position that they want no commercial development on this property.  He stated that three or four years ago he offered to donate the house to the Commission in exchange for being able to create two additional lots from this property.  He stated that the Warelands is one of the most significant and oldest real estate property in the Town.  The Wares were one of the founding members of the Town.  Mr. Musto stated that he thought that donating the house to the Town would be a great idea the last time he was before the Commission.  He stated that at that time Mr. Harrington and Mr. Shaw were dead set against his proposal.  Mr. Musto stated that many people have looked at the property and loved the property.  He stated that unfortunately when people go into the house they see a 280 year old house that needs a lot of work.  He estimated that the house needs between $300,000 to $400,000 worth of updates.  But people don’t want to be burdened with owning a 300 year old house.  He asked the Commission if there was some way he could donate the house and move it someplace or leave it on the site to be used as a museum and yet still be allowed to construct a new single family residence on the site. 
Mr. Kane stated that the offer is similar to his past offers for development.  He noted that this is one of the most significant structures in the Town.  He stated that the CR is in place for a reason and feels very strongly about it.  Mr. Musto stated that he does not want to restore the house.  

Mr. Musto stated that he would love to leave the structure but he is having problems with it.  He noted that it is not the type of house that people want to live in the 21st century.  He stated that he is willing to preserve the house but he wants the ability to build one new house. He stated that he has had a hundred people go through the house and they all feel that it should be used as a museum as they would not want to live in the house.  
Mr. Lutes stated that the Commission cannot authorize anything by a vote of this board.  He stated that the Commission must authorize the filing legislation and the authorization of the State Environmental Affairs secretary to release the restriction.  The legislation also has to pass. He noted that a CR can be released but it is a very high hurdle.  Mr. Kane stated that the CR is in place for a reason.  He noted that the Commission does not look at the release of the CR as a hardship as Mr. Musto knew about the CR before he purchased the property. 

Mr. Musto stated that it is thought by one group of people that the homestead is excluded from the restriction but because the original owners (the Liljestrands) retained title to all of the property they defined the property under the old description.  Mr. Musto stated that the restriction is recorded and spells out what can be done and not done on the property.  Mr. Lutes stated that there was a group in the Town that wanted the Town to purchase the property.  Mr. Lutes noted that Mr. Musto had spoken with the Community Preservation Committee about the Town purchasing the property but the CPC feels that the property is already protected so they don’t want to spend the money. 
Mr. Musto stated that there is also another non-profit group that wants to take the property as a donation but does not want to purchase the property.  Mr. Musto stated that the building is too outdated.  He has been trying to sell the property for over one year.  Mr. Musto stated that someone who looked at the property three years ago came back to look at the property again.  The person feels that too much money has to go into the building.  He noted that the only way the building can be rebuilt is if the building is destroyed by fire or other natural calamity.  The house is on the Historic Register. 

Mr. Musto stated that the real intention of the restriction is to leave the property in its natural open space status.  He stated that if every building on the property was torn down  the gross footprint of a new building would be less than what is currently there.  He stated that he is allowed to construct an addition to the building and that would get around the restriction.  He stated that he is not looking to do that however.  He stated that he wants to tear the building down and put up one new building especially since the town does not want the building.  The building has become a burden. 

Mr. Kane read the May 16, 2002 correspondence from Town Counsel regarding the Warelands CR status.  It was Town Counsel’s opinion that, based upon the language of the restriction, if the house were removed voluntarily with the belief that a new house could be constructed, the town would take steps to prevent the new development.  Mr. Musto stated that he feels that the intent of the restriction is to prevent the property from being developed for residential purposes. He noted that if he were allowed to develop one acre of the 39 acres there would be no other development.  Mr. Lutes stated that he wants to see the restriction.  
Mr. Musto stated that he heard that the current Commission is more sympathetic to the needs of property owner so he thought that he would talk again to the Commission. 
Ms. DeLonga asked if she could go out to the property to see if the manure in the wetland was removed.  Mr. Musto stated that that the horse manure had always been deposited in the wetland.  Mr. Musto stated that he did not think that the manure had been removed.  Ms. DeLonga stated that the Commission sent Mr. Musto a letter about this matter quite a while ago.  Mr. Musto stated that one of the disgruntled horse owners had reported this matter to the Commission.  Ms. DeLonga noted that a time had been originally set up to look at the site with Mr. Musto, but Mr. Musto did not show.  Mr. Musto gave permission to allow Ms. DeLonga to go on the property.  Ms. DeLonga will call Mr. Musto when she goes out to the site. This matter will be placed on the August 13th agenda for further discussion.
OLD BUSINESS:

Mr. Kane has been in contact with a sign company regarding the trail signs at Kunde Forest.  Mr. Kane will be investigating the wording on the sign.  The sign will indicate the location of the new trail, which will be dedicated in the memory of Larry Harrington. 
Mr. Lutes stated that he spoke to the Town Administrator twice about the parcel recently acquired by the town adjacent to Highland Lake.  The Historical Commission would like this parcel to be named the “Bertha Fales Memorial Park”  The Town Administrator was to contact Town Counsel last week regarding the control of the property. 
Mr. Lutes noted that the Commission still does not have control of the Weeber property but it will happen.  He noted that the Town has now acquired 2 or 3 pieces of land and control of the parcels has not yet been determined. 
Harold Campbell Town Forest – the property bounds along 47 North Street and the forest was recently surveyed by the Norfolk County Engineers. None of the Commission members have had a chance to inspect the area disturbed by the adjacent property owner.  Ms. DeLonga questioned how the Commission wants to handle the encroachment into the forest by the neighbor. The neighbor removed two trees and stockpiled brush on the conservation land. The abutter also loamed and seeded a large area of the conservation land adjacent to his property.  Ms. DeLonga suggested to the neighbor that he place large boulders along his property line now that the area has been staked.  Mr. Lutes suggested that the neighbor also plant trees as mitigation.  The Commission agreed that placing the boulders along the property line is a good way to demark the property line. Ms. DeLonga noted that the abutter also created a dirt driveway on the conservation land.  The Commission will set up a site walk.

 The Mrytle Street RFQ’s are due in the Commission’s office by July 29th.
Mr. Lutes noted that former member, Jay Talerman, has submitted his letter of interest to the Board of Selectmen to be back on the commission. The reorganization will be postponed until there is a full board.
Mr. Lutes stated that he will not be present at the meeting on the 27th of August.  Mrs. Bardanis will not be present at the meeting of the 13th.  Mr. Crafton informed the office that he will not be present at the two meetings in August.  Mrs. Cousens will not be present in August. 
The Commission reviewed the correspondence from Elizabeth and Nate Whitney, residents of 26 Valley Street, who thanked the Conservation Commission for doing a thorough job of reviewing the project proposed at 17 Pine Street and addressing the concerns of her neighborhood.

Mr. Lutes made the motion to close the meeting at 10:00 p.m.  Mrs. Friedman seconded the motion. The vote on the motion was unanimous. 
__________________________________,
