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Conservation Commission Minutes of November 12, 2008


Conservation Commission

November 12, 2008

Present:    David Lutes, Jeffrey Kane, Joyce Terrio, Ellen Friedman, Erin Bardanis,  


Daniel Crafton (8:00 p.m.), Jay Talerman, Allan Shaw, Janet DeLonga
Absent:   Cheri Cousens
This meeting was videotaped by NCTV.

The duly posted meeting of the Conservation Commission convened at 7:30 p.m. in room 105C at the Norfolk Town Hall. 
7:30 p.m. Appointment with Thomas Terpstra – Norfolk Recreation Commission chairman.  Mr. Terpstra asked the Commission if there was any interest on the Conservation Commission to rehab the Town Pond area.  Mr. Terpstra noted that there is money earmarked from CPC for a Town Pond project.  Mr. Lutes noted that the Town of Newton recently had a case decided on what can be done with CPC monies. He noted that this case may impact this situation.  CPC monies cannot be spent on currently owned parcels. Mr. Terpstra stated that he believed that the project was approved by the Department of Revenue.  

Mr. Terpstra noted that there is no plan to open the pond for swimming. Mr. Terpstra asked if two members from each committee could get together to facilitate communication.  There is no master plan completed for the Town Pond.  Mr. Terptra stated that if both commissions work together an expensive master plan can be eliminated.  No grades are proposed to be changed.  The Recreation Commission would like to cut back brush and install picnic tables.  They would also like to make the town pond area accessible for fishing.  Fisheries and Wildlife is interested in stocking the pond with fish. 
Mr. Kane stated that he was under the impression that the Recreation Commission had an idea for what uses they proposed for the pond, i.e. passive recreation, picnic area, etc.; everything short of swimming.  He noted that at one time it was mentioned that  Recreation was going to put together a plan and submit it to the Commission for review. 

Mr. Lutes stated that it may be a good idea for a subcommittee to meet informally and then report back to the entire Commission.  Mr. Lutes stated that he would be happy to participate.  Mrs. Terrio and Mrs. Bardanis stated that they would also help.  Mr. Lutes noted that there would be some limitations on what can be done at the Town Pond because of the Wetland Protection Act.  Mr. Terpstra stated that he and Recreation member, Karen Fruci, also volunteered.  Mr. Terpstra will send an e-mail setting up a meeting. 

Mr. Talerman noted that some monies were committed for study purposes.  He noted that Town Counsel also drafted an opinion letter when the Town of Newton case was going through the lower courts.  The Newton case however puts a tighter tolerance on what the CPC monies can be used for. He noted that if the existing asset in terms of real estate that is used for recreation purposes under a prior conveyance then you cannot use CPC monies to rehabilitate or restore the property.  He recommended that, before anything gets too far, that Town Counsel work with the Department of Revenue.  He noted that the DOR would probably give an opinion on the use of funds for the town pond. Mr. Terpstra will bring this issue up at the next CPC meeting, which is on Wednesday, the 19th.   Mr. Lutes noted that the town is not aggressive enough in pursuing grant monies and should follow up these grants more aggressively.
Mr. Terpstra noted that Fisheries and Wildlife wanted an access to the town pond that is currently on private land.  An easement would have to be obtained. Fisheries and Wildlife also want to build fishing platforms that are handicapped accessible.  He noted that a cart path would be the access.  Ann Proto, the Recreation Director, stated that the property lines of the town pond and the Ken Wood property is closer than one would think.
Mrs. Bardanis requested that the any meeting on this matter be conducted after Thanksgiving.  

7:45 p.m. Appointment - Mark Difilippo/180 Union Street – Mr. DiFilippo stated that he planted 25 bushes as mitigation and re-installed the silt fence.  He stated that there is a grade difference of 4/12 feet from the garage floor to the ground.  He proposes to construct a 12 foot long retaining wall starting at the rear of the garage running to the front.  He stated that he will finish the planting of the remaining 35 bushes in the spring. Twenty bushes will be planted at the rear of the lot and fifteen bushes can be planted anywhere along the tree line.  He will also plant a new tree to replace the tree he removed. Ms. DeLonga noted that she observed the mitigation plantings.  He noted that his Order of Conditions will expire on April 6, 2009.   

Mr. Kane noted that if the requested change to the final approved plan is deemed to be insignificant by the Conservation Commission then an amended Order of Conditions is not required.  The new disturbance proposed by Mr. DiFilippo would be approximately 312 square feet.  Since the original submittal several parts of the project were changed.  Mr. DiFlippo stated that there is quite a distance in height between the garage floor and the ground.  Mr. DiFilippo stated that he wants to store his boat adjacent to the garage.  Mr. Kane noted that currently there is 8.1% disturbance within the riverfront area.  The maximum amount of disturbance within the second riparian zone of the riverfront area is 10%.  The total riverfront area is 115,761 square feet. The previous amount of disturbance was 9427 square feet.  The additional disturbance would cause a percentage increase of approximately .3%.   
The proposed four foot high retaining wall would be jointed with mortar.  Mr. DiFilippo was advised to check with the Building Inspector.  Mrs. Bardanis questioned if there would be any additional mitigation required for the additional disturbance.  Mr. DiFilippo was advised to plant some greenery for year round coverage, such as holly bushes, behind the retaining wall. Mr. DiFilippo stated that he was OK with that.  Mr. DiFilippo will work with the agent with regards to the plantings on the top of the wall. 

Mr. Kane made the motion to accept the proposed changes as discussed.  Mrs. Terrio seconded the motion.  The vote on the motion was unanimous.  Mr. DiFilippo was told to write a letter to the Commission informing them of what he intends to do regarding the 40 foot long retaining wall.  The Commission also needs a separate letter requesting an extension of the Order of Conditions for an additional 60 days.  A check for $50 shall accompany the request for an extension.  Mr. DiFilippo was advised not to do any work on the retaining wall until he is able to contact Ms. DeLonga. 
The members signed vouchers. 
The Commission reviewed the minutes of October 8, 2008.  The disclaimer paragraph needs to be included at the end of the document.  This will be added to the minutes, which will then be reviewed and approved at the next meeting. 
8:15 p.m.  Appointment with Attorney Cannon and Howard Bailey/Toils End Farm Subdivision – Mrs. Bardanis stated that a relative is working for S.M. Lorusso on a separate project and she wished to recuse herself from any discussion on the Toils End Road Farm project.  Mrs. Bardanis and Mrs. Friedman recused themselves and left the table. Mrs. Bardanis will check with the state Ethics Commission. 

Attorney Cannon stated that he forwarded a letter, dated November 6, 2008, detailing what he believes are the outstanding issues related to a proposed yield plan for the Toils End Farm Subdivision.  He noted that the Planning Board stated that this yield plan has to come before the Conservation Commission and approved before the Planning Board approves a definitive open space plan.  Attorney Cannon noted that it is his understanding that there is a question with the inland restricted wetland on this property.  
Attorney Cannon stated that he spoke with Dorothy Montoros from MassDEP who will not commit to any comments in writing until there is an actual dispute regarding the inland restricted wetlands.  He noted that Ms. Montoros stated that the maps referenced in the Order of Conditions and recorded at the Registry of Deeds are the maps to be used to identify the wetland polygons.  He stated that any wetland polygon are subject to G.L. c.131 s.40A and G.L. c.131 s.40.  Attorney Cannon stated that the wetlands within the inland restricted polygon shown on the wetland maps should be flagged just as any other wetland and those wetlands fall under G.L. c. 131, sections 40 and 40A.  
Mr. Cannon stated that there is no buffer zone around the inland restricted wetland polygon themselves.  Under c.131, 40A the wetlands were identified by flyovers and were not instrument surveyed.  He noted that once the wetland resource area is flagged, that area falls under c. 131, s. 40 and would then be subject to buffers.  He noted that any wetlands that overlap the polygon would be under the appropriate jurisdiction of the above referenced state statutes. 

Mr. Cannon stated that the uplands within the inland restricted wetland polygon are not subject to protection under c.131, s 40A.  The state statute only applies to the wetlands within the polygon and not the uplands.  He noted that when MassDEP conducted their flyovers they intended that only the wetlands within that polygon would be protected under s. 40A.  

Mr. Kane questioned how to treat wetlands that were filled within the wetland polygon.  He noted that in talking with DEP he learned that the inland restricted wetlands had some field verification.  Mr. Cannon stated that if the area were upland anyway it would be clearly outside of the jurisdiction of the Order of Conditions.  Mr. Cannon noted that if some of the areas were filled then those filled wetlands would have to be identified.  Mr. Kane noted that if there is any area that is shown to be an inland restricted wetland the Commission would assume that the polygon configuration is correct.  If there was a contention that some of the area within the polygon was always upland then it would be up to the applicant to prove that premise.  Mr. Cannon noted that if the wetland was filled in then the filled area would still be subject to the Order. If an area was always an upland then it would not be subject to the Order.  Mr. Cannon stated that soil samples could be observed but it would not indicate with any certainty when the filling occurred. Questions need to be posed to Town Counsel on this matter. Mr. Lutes stated that the question is whether the Commission has the ability to distinguish between the upland and wetlands within the inland restricted wetland polygon. Attorney Cannon made the argument that the Commission can make that distinction. 
Mr. Bailey stated that he spoke with several people including the former owner and others who worked on the property and he has deduced that any work that occurred in the general area of the inland restricted wetland occurred between 1972 -1974.  Mr. Lutes stated that this information is difficult for the Commission to accept.  Mr. Howard stated that it is difficult to prove otherwise.
Attorney Cannon stated that they will look into obtaining core samples.  Mr. Lutes stated that the Commission still has to identify what authority it has in this matter.  Mr. Howard asked how many borings should be done and where they should be done.  Mr. Kane stated that they should talk to their engineer.  

Mr. Bailey asked if the Commission is accepting the wetland maps that he presented this evening are the accurate inland restricted maps.  Mr. Lutes stated that the Commission does accept them but he noted that the maps that are in the assessors’ office are referenced in the Town’s zoning bylaw.  The zoning bylaw has prohibitions on certain activities inside of the lines as shown on the assessors’ maps.  The zoning bylaw and the wetland maps are crossed referenced.  These polygons are the zoned wetlands/floodplains.  
Mr. Howard stated that he wants the commission to affirm that the areas where the soil testing will be done are the areas shown within the polygons of the maps presented this evening.  Mr. Talerman noted that this may be premature.  He noted that there are two sources of authority on this particular issue.  He stated that he does agree that the maps that should be used in this case are the maps that were recorded at the Registry of Deeds and not the assessors’ maps.  The zoning issues will be a bigger concern to Mr. Bailey as they are broader and have stricter prohibitions.  Once source of authority is the Order of Conditions issued by DEM.  With reference to the Order  the inland wetlands to be protected as the numbered wetlands as shown on the wetland maps.  The Orders also state what can and cannot be done within those areas. This is a recorded restriction on the land involved and governs everything within the polygons. He noted that the Orders state that there is to be no alterations or grade changes.  Mr. Talerman stated that he feels that 100% of the areas within the polygons are covered by the restrictions in the Orders without any variations as to uplands or wetlands.  He stated that the language of the Order is straight forward.  He stated that it would probably be impossible to figure out what exact areas were filled and when it was filled.  
Mr. Cannon stated that the inland restricted wetlands only regulate wetlands.  He stated that Dorothy Montoros will not get involved until there is a conflict. Mr. Talerman stated that Ms. Montoros is only talking about the Inland Restricted Wetland program and not the Order itself.  Mr. Cannon noted that historically MassDEP has made an interpretation that the Order only refers to the wetlands within the polygon and those areas are protected. 
Mr. Bailey stated that in order to prove his case he would stake the polygon area in the field to be as close as possible to what is shown on the map and then he would delineate the wetlands.  He noted that to the best of his knowledge this property once consisted of a thick pine grove.  He stated that aerials could be off as much as 10 feet.  He assumes that this has happened in this case.  He stated that he would be glad to stake everything out and have the Commission conduct an inspection.  The proposed road through the inland restricted wetland is only for purposes of the yield plan.  Once they get by this argument then they can concentrate on the open space plan, which will not impact any resources.  He noted that his preference is to do an open space plan and he will prove to the maximum the number of lots on the conventional plan. He stated that he may decide to do the conventional plan however. This exercise is mandated by the Planning Board.  This is the only hang-up to moving forward with his plan.  He noted that this area could be eliminated from the plan and he may have to lose two lots.  He noted that two lots are priced anywhere from $500,000 to $600,000.  He noted that the commission or the agent can come out and look at the stakes. He stated that he wants a clear direction at the end of this meeting.  Mr. Cannon asked if the Commission’s agent could join their engineer on site to eliminate certain areas that are now deemed to be protected.  Mr. Kane noted that he agreed with Mr. Talerman but would want Town Counsel to weigh in on this matter before any action is taken. 
Mr. Talerman noted that there is a provision in the open space subdivision bylaw that requires that there not be a greater percentage of wetlands in the open space area as are in the lots themselves.  Mr. Bailey stated that there are wetlands on other lots and the wetlands have all been calculated.  

Mr. Timothy Konowitz stated that when he worked for Peter Tsimortos he filled in a lot of wetlands on the property.  He noted that he could show Mr. Bailey the areas where he filled.   Mr. Bailey stated that an enforcement order had been issued by the Norfolk Conservation Commission for illegal filling of a wetland.   Peter Tsimortos appealed the order to MassDEP who superseded the enforcement order.  He noted that the pipes and French drains that were installed on the property were removed.  He noted that the only outstanding issue is that Mr. Tsimortos never requested a certificate of compliance for wetland replication.  He noted that during the ANRAD review Lenore White did not like the replication area and recommended that more plants be added to the replication area.  He stated that he agreed that once the project started they would add more plants to the replication area and then request a certificate of compliance.
Mr. Konowitz stated that he filled wetlands in the area of the manure storage area in 1989 or 1990 and by the bridge.  

Mr. Bailey stated that the Planning Board feels that they cannot make a determination until Natural Heritage makes a determination.  He noted that he has been dealing with Natural Heritage for three years and they informed him that they would make a determination on the final plan that is submitted to the town.  Mrs. Patricia St.Aubin stated that she had presented a letter to the Commission from Natural Heritage to Mr. Bailey’s environmental consultant regarding this issue.  A copy of the letter was presented to Mr. Cannon.  

Mr. Lutes noted that the applicant has to file with Natural Heritage.  Mr. Bailey stated that he has already done so and Natural Heritage will make its determination on a final plan that is submitted to the town.  
Mr. Cannon presented a copy of the yield plan for the Commission to review.  He noted that the Planning Board had inquired about a roadway connection from Beaverbrook Road.  Mr. Cannon stated that there are no plans to connect with Beaverbrook Road. Mr. Bailey stated that the entire site has been designated a habitat area for a state listed species. Mr. Bailey stated that he is asking the Commission whether the configuration of the yield plan is viable.  Mr. Lutes stated that without a formal filing it would be difficult to give an answer.  Mr. Bailey stated that there would be no formal filing.  Mr. Bailey stated that the commission should then deny the yield plan.  Mr. Lutes stated that there is nothing to approve or deny.  Mr. Bailey stated that every resource area and every formula that constitutes a legal lot in this subdivision is shown on the yield plan.  
Mr. Lutes stated that the commission will be doing due diligence with Town Counsel and he anticipated that he would be calling Natural Heritage as well.  Mr. Cannon wanted to be placed on the next conservation agenda in December. 

Mr. Talerman asked where on the plan does it show that the open space has no greater percentage of wetlands than the entire site.  Mr. Bailey noted that the plans indicate the percentage of wetlands, the wetlands within the town of Norfolk, the percentage of open space and all information needed to calculate the percentages.  Mr. Talerman noted that there are no wetlands shown on any of the lots.  Mr. Bailey stated that the percentages only apply to land within the Town of Norfolk.  Mr. Talerman asked Mr. Bailey to go back and check the requirements of the bylaw. Mr. Bailey stated that Natural Heritage has had his application on this matter for over two years.  
Mr. Lutes noted that the Commission needs to have some answers before they ask Mr. Bailey to get soil samples.  Mr. Lutes stated that they should not go out and do any flagging for soils testing because the commission needs to talk to Town Counsel.  Mr. Kane noted that Town Counsel cleared up the issue that there is no buffer zone around the wetland polygon itself by state standards.  The question to be raised to Town Counsel is what can be done as far as prohibited work within the wetland polygon and whether the uplands within the polygon are included in the restriction.  Mr. Lutes stated that Town Counsel has Mr. Cannon’s letter. 
The Commission set another appointment with Mr. Bailey for December 10 at 8:00 p.m.  Mrs. Bardanis and Mrs. Friedman returned to the table at the end of the meeting. 
ORDERS/CERTIFICATES OF COMPLIANCE:

Norfolk Trout Club – Mr. John Clancy and Mr. Ben Rogers were present for this discussion.  A request was made for a three extension of the Order of Conditions.  The Commission had requested that soil sampling be conducted prior to another extension being granted.  The purpose of the sampling was to show if there was a buildup of chemicals in the soils. Mr. Crafton stated that the herbicide, diquot, bonds with soil particles and degrades over time. Mrs. Bardanis stated that she felt more comfortable having the soil sampling continue.  The commission discussed whether to require yearly soil testing or testing at the end of the three year period. Mr. Kane stated that he feels more comfortable having one more round of testing to be done at the end of the three years.  Mr. Clancy agreed to conduct another round of testing in three years. 

Mrs. Terrio made the motion to extend the Order of Condition for three additional years with the condition that there be one more round of soil testing at the end of the three years.  Mr. Crafton seconded the motion. The vote on the motion was unanimous. 
282 Dedham Street – Mr. Luke Johannides, the owner of the property, was present. A certificate of release for an expired Order of Conditions was requested.  Ms. DeLonga stated that she conducted a site inspection and was satisfied that the project was completed satisfactorily. Mr. Kane made the motion to issue a certificate of release. Mrs. Terrio seconded the motion.  The vote on the motion was unanimous. 
Amended Order of Conditions for Park Street water line – the Commission reviewed the letter of amendment prepared by Ms. DeLonga.  Mr. Lutes signed the letter. 

Preserve at Keeney Pond. – A written request was made to extend the Order of Conditions for five lots within the Preserve at Keeney Pond Subdivision.  Mr. Kane made individual motions to extend the Orders of Conditions for Lot 39, 40, 41, 42 and 43.  Mrs. Terrio seconded the motion for each of the motions. The vote on each of the motions was unanimous. 
Applewood Road.  Written correspondence was received from Mr. Frank Donavan to extend the Order of Conditions for the lot at the end of Applewood Road.  Ms. DeLonga had prepared a draft letter regarding this request.  The Order of Conditions was deemed not to have been recorded.  A $5000 surety is also required per the Orders. Mr. Lutes revised the letter.  The Commission also wanted to see the Conservation Restriction in place before they consider an extension of the Orders.  Ms. DeLonga will revise the letter and send it to Mr. Donavan. 
180 Union Street – Extension – Mr. Mark DiFilippo had been asked to send a letter with the request and a check for $50.00, which has yet to be received. 
11 Stop River Road – Certificate of Compliance.  The members signed the Certificate of Compliance.  The Commission had approved the Certificate at their last meeting.
1 Main Street – Order of Conditions.  The Commission reviewed the draft Order of Conditions.  Mr. Lutes made the motion to approve the Orders as drafted.  Mr. Kane seconded the motion. The vote on the motion was unanimous.   

73 Rockwood Road.- Order of Conditions  - The Commission reviewed the draft Orders of Conditions. After a discussion, Mrs. Terrio made the motion to approve the Orders as drafted.  Mrs. Friedman seconded the motion.  The vote on the motion was 6-0-1.  Mr. Crafton abstained.  

OLD BUSINESS:

Sign at Kunde Forest. – Mr. Lutes stated that he spoke with the Town Administrator about the sign and if it is allowed by the Kunde Trust language.  The Administrative Assistant was asked to scan the document and send it to the members. The Conservation Commission has been given jurisdiction over the care and maintenance of the property.
Bertha Fales Memorial Forest – Mr. Lutes noted that the Community Preservation Committee is still looking into title issues of the subject property.
Campbell Forest Restoration – Ms. DeLonga reported that she stopped by the tenant’s house on Monday.  The owner of the house did not want to complete some of the work outlined in the letter.  Ms. DeLonga stated that she went over some of the concerns with the tenant and left a copy of the letter with him. 
Christina Estates Open Space Parcels - Municipal Gift of Land – Mr. Crafton is to draft a letter.   

NEW BUSINESS: 
Associate Members – It was reported that a party who had been interested is no longer interested.  Mr. John Weddleton is considering an associate member position.

Discussion on raising fees.  Ms. DeLonga expressed concern with setting up individual 53G accounts and suggested fee increases instead. The Commission reviewed the draft fee schedule. Mr. Kane stated that the he felt that the proposed increases do not appear to be enough to cover basic costs.  A public hearing on the increase of fees would have to be held by the Commission.  Mrs. Bardanis will look into the issue of requiring a bond in the issuance of an enforcement order. Mrs. Terrio stated that she would like to see the fee increases come up to the state fees.  The office will schedule a public hearing for December 10th. 
Mr. Talerman asked about inspection fees for each application on the basis of minor and major projects. 
Mr. Lutes will contact the Town Hall regarding the wetland maps.  He also wants to research the mechanics of changing inland restriction wetland lines. 
The Administrative Assistant will research paperless filings as proposed by MassDEP. 

Mr. Lutes announced that the Commission would not be going into executive session to review executive session minutes. 
Mr. Kane made the motion to close the meeting at 10:10 p.m.  Mr. Crafton seconded the motion.  The vote on the motion was unanimous. 
__________________________,

Ellen Friedman, Clerk

In accordance with the requirements of G.L. 39 § 23B, approval of these minutes by the Board constitutes its certification of the date, time and place of the meeting, the members present and absent, the matters discussed, and the action taken by the Board with regard to those matter (if any).  Any other information contained in these minutes is included for context only.  Notes memorializing deliberation or discussion of any matter are in the summary form and may include inaccuracies or omissions.  Where proof of the content of a statement is required, a tape recording or transcript should be consulted, if available. 
