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Conservation Commission Minutes of November 14, 2012


Town of Norfolk

Conservation Commission

One Liberty Lane

Norfolk, MA 02056

Meeting of November 14, 2012
	Commission Members
	Others

	John Weddleton ---chairman ------present
	Janet Delonga –agent---present

	Joyce Terrio – vice chairman----- present 
	Marie Simpson – Ad. Asst. present

	Ellen Friedman ----clerk ----------present
	

	Daniel Crafton ----member -------present 
	

	John Wayne     ---  member-------present
	

	Patrick Touhey --- member ------present
	

	Michelle Lauria – member ------ present
	


The duly posted meeting convened at 7:30 p.m. in room 105C at the Norfolk Town Hall. 

Mr. Weddleton announced that the meeting is being audiotaped as per the requirements of the revised Open Meeting Law.
PUBLIC HEARINGS:
7:30 p.m. 36 River Road – Request for Determination of Applicability (RFD). Present were the homeowners, Heidi Nelson and William Ferris.  The RFD application was for a Determination for the removal of 4 trees located between the house and the Charles River. The Commission reviewed photographs of the site showing the trees. Mr. Ferris would be grinding the stumps so no excavation would occur. Ms. DeLonga noted that one tree is located on the neighbor’s property.  Mr. Ferris presented a letter from the neighbor authorizing the removal of the tree that impacts the Ferris home.  Ms. DeLonga noted that the work is within the buffer zone but will not remove, fill or alter the area and will not require a filing of a Notice of Intent (Item #2 on DOA).  A condition will be added to the Determination that the stumps are to remain in place or ground but not removed.   Mrs. Terrio made the motion to issue a Negative Determination of Applicability with the above condition.  Mr. Crafton seconded the motion.  The vote on the motion was unanimous. 

7:34 p.m.  Lot 30 Willow Place – DEP& NCC File No. 240-532.   Kenneth Caputo, P.E. represented the applicant. Also present was Frank Gallagher, P.E. and Paul Shea from Independent Environmental Consultants (IEC).  Also present was the Commission’s wetland consultant, Lenore White, from Wetland Strategies, Inc. and her associate, Joshua Wong. 
A report from IEC, dated on November 5, 2012 (received on 11/13/12) and a report from Wetland Strategies, dated November 14, 2012 (received on 11/14/12) were reviewed.  A letter submitted by Frank Gallagher, P.E. (received on 11/14/12) regarding the October 3, 2012 memo from Wetland Strategies was also reviewed and reviewed. A copy of the most recent Wetland Strategies report was given to the applicant’s representatives this evening.
Mr. Caputo stated that after the last meeting, Ms. White and Dr. Hewitson walked the site together and reflagged about one half of the property.  A new plan was prepared showing the revised wetland line (revision date of 10/1/12 – a copy of the plan was not presented that evening to the office for inclusion into the case file).  The revised wetland delineation resulted in a redesign of the septic system outside of the revised 50 foot buffer zone. They also re-designed a smaller footprint for the house, which is now a 24 foot by 36 foot, 3 bedroom Cape style house.  A smaller garage is planned on the first floor level in lieu of a garage under.  The previous design was for a 4 bedroom septic and dwelling. 
Mr. Caputo stated that the Building Inspector determined that the front setback of the house be 40 feet from the road in order to comply with the 1997 Open Space Subdivision Bylaw in effect at that time.  Mr. Caputo noted that the construction now complies with zoning bylaw and Board of Health criteria and the Wetland Act to the extent practicable.
The disturbance within the 0-50 foot buffer is now 3,200 square feet.  The total disturbance within the 100 foot buffer including the disturbance within the 0-50 foot no disturb buffer is 9,300 square feet.  

Mr. Caputo stated that they plan to dedicate a vacant lot (Lot A) on the corner of Pennacook and Massachusetts Avenue as mitigation for the wetland buffer resource disturbance on Lot 30 Willow Place.  The lot contains 62,000 square feet and does contain some wetlands which, were delineated in 1997.  Mr. Caputo stated that they have not confirmed the wetlands on this lot as the lot is not being considered for development. He noted also that the Pennacook Street lot contains uplands and wetlands so it is similar to the Willow Place lot. 
Mr. Caputo passed out an aerial photo of the site from the DEP website.  He stated that he believes there is a hydrological connectivity between Lot A and Lot 30 Willow Place.  He noted that DEP shows the wetland on Willow Place as a shrub swamp..  The wetland area on Lot A has a “WS1” designation.  He noted that the blue lines shown on the aerial plan is the connection between the wetlands.  Although there is no blue line between the lots opposite Massachusetts Ave., he observed a culvert under the roadway. He believes that the wetland on Lot A and the Willow Place lot are connected as the wetlands all feed to the same large wetland system downstream and that constitutes connectivity.  He noted that the wetlands are within the same general region and would comply with the Bylaw.
Mr. Paul Shea from IEC stated that he located the wetland flags on Lot 30 and reviewed the wetlands and surrounding areas.  He also went to the “ mitigation lot” on Pennacook Street, which is located upgradient of the project lot.  He observed a drainage swale located at the south side of MA Ave. and Pennacook Street that drains an intermittent stream into a bordering vegetated wetland via a concrete culvert, located approximately 190 feet back from the intersection. The BVW was previously flagged some years ago but no wetland flags were located in the field.   The wetland to the east of the culvert eventually broadens out. The western section of the Pennacook Street lot contains some BVW.  He noticed some white perk pipes and some disturbance to the soils on this lot. He considers the Pennacook Street lot at the top of the watershed and all drainage flows in a westerly direction towards Willow Place. 
Mr. Shea noted that the two lots are similar in that they have similar plant species.  He noted that there would be no direct alteration to the BVW on Lot 30.  There would be no alteration in the first 25 feet from the wetland line.  He stated that by adding the 62,000 square foot lot as mitigation that is technically hydrologically connected to the Willow Place lot he feels that the mitigation is equitable to the disturbance proposed even though the topography is very different. 

Mr. Caputo estimated that the distance between the wetlands on Lot A and the wetlands at Lot 30 Willow Place lot is approximately 1000 feet away,  Mr. Shea stated that he could not enter private property to analyze the composition of soils beneath any of the intermittent streams in the area. 

Mr. Shea stated that it is his understanding that there are no direct flows from any streams directly across the street from Lot 30 Willow Place. He noted that the “pockets of standing water” identified by Ms. White were not from any direct stream flows. He noted that groundwater flows downgradient to Willow Place.  The construction of the house would not interfere or impact the groundwater flows to the wetlands on that lot. He noted that the mitigation provided on Lot A would net out the impact on Lot 30 Willow Place. 

Mr. Caputo noted that the wetlands on Pennacook Street do not feed into the wetlands on Lot 30 but they do connect to a large wetland system downstream and he believes that this constitutes connectivity.  Mr. Caputo reiterated that the different wetland areas in this area act as “fingers” or a series of wetlands that feed a larger wetland system downstream just north and west of the locus.  The wetland area on Lot A does not feed through the wetland on Lot 30. According to the Regulations, mitigation to the buffer zone must be on the same lot but there is no area on this lot to do any mitigation. This lot contains a detention basin, wetlands and very little upland so they have to go offsite.  Mr. Weddleton noted that the mitigation area has to have a positive effect on the same wetland resource disturbed by the construction. Mr. Caputo stated that they are dedicating 40,000 square feet of upland on Pennacook Street as mitigation that will be protected in perpetuity.  Mr. Weddleton noted that this really does not have any impact on the buffer zone that is being disturbed.  The “mitigation” provided is great for open space but is not relevant.  
Ms. White stated that she reviewed the findings of Mr. Shea but she concluded that the two lots have different wetland systems.  The Willow Place lot has a “ss” wetland designation (shrub swamp) and the Pennacook St. lot has a wooded tree designation.  There is a difference in the type of wetland values. She also reviewed the Mass GIS maps to locate any connectivity. She stated that she does not see any connection, either hydraulic or otherwise to each other.   The map shows that there are some streams that run through some of the wetland systems but they are not connected in any way. She noted that Lot A is located upstream and water does flow downstream but there is no indication that any of this water flows to Lot 30.  
Ms. White noted that although Mr. Shea has pointed out that the wetlands have similar functions and values no analysis was done to see how the wetlands equate.  She stated that she was confused as to how Mr. Shea could provide his conclusions without any analysis. 

Ms. White also noted also that she found fingernail clams on Lot 30 as evidence of the existence of a vernal pool during one of her site inspections.  Fingernail clams are an excellent indicator of vernal pool status even though they were found in the off season. She stated that she would be willing to go back to this site in the spring to see if there is any other evidence.  She noted that there is no indication of vernal pool status on the Pennacook Street lot.  She also stated that the disturbance proposed on Lot 30 may be 50 to 100 feet of the actual area where she found the fingernail clams. 
Ms. White noted that during her site inspection she found several areas where the slope flattened and she observed ponding areas.  She stated that in her opinion the wetland is in part supported by the flows from the slope and the siting of the house in this area would impede the flow of water that is providing hydrology to this wetland area.  
Ms. White stated that this site is also listed as estimated priority habitat by Natural Heritage (NHESP).  Mr. Caputo stated that they have already filed with NHESP and they have responded.  Ms. White stated that Lot A does not meet the requirement for mitigation as stated in the Bylaw Regulations.  She stated that mitigation on another street does not provide mitigation for the disturbed resource that was impacted by development.
Mr. Shea noted that the wetland on Pennacook Street is at a higher elevation than the wetland on Lot 30.  Lot 30 is at the lowest elevation of the watershed.  He noted that surface water and groundwater would flow towards Willow Place.  Groundwater would continue to flow beneath the house and would not be prevented from flowing into the wetlands.  Mr. Shea stated that he did not enter neighboring properties to trace the surface water flows to Lot 30,- which is the receiving wetlands. He noted that the maps don’t show every hydrological connection.  He bases his theory on the fact that all water flows downgradient. (westerly). 
Frank Gallagher noted that the area across the street from Lot 30 is a cut slope from the roadway construction.  There are a couple of spots in the slope where there is groundwater breakout.  He noted that the developer of this subdivision took the surface water and directed it into the detention basin. The water in the detention basin is still making its way into the wetland.  He noted that the surface contours on Lot 30 will be altered due to the development but the pattern will still allow surface water flows into the wetland.  The wooded cover of Lot 30 will be converted to a grass cover and the runoff co-efficient will change minimally. The house will have roof drains that will be infiltrated into the ground. The work they are proposing will not really alter the drainage patterns.  Ms. White agreed that the changes in water flows may be minimal but the mitigation lot is not equitable as far as disturbance is concerned and does not protect the vernal pool. 
Mr. Shea stated that the vernal pool is not shown on a map and in order to have the vernal pool certified it has to have all of the right characteristics.   He stated that he believes that it is a vernal pool. He stated that in terms of wildlife habitat, there are variations in the wetlands, but they are in the same wetland resource area.  He stated that you can have a wooded and shrub swamp in the same wetland watershed system and the wetland areas don’t have to be the same in order to have mitigation. 
Ms. White stated that there is still no evidence that there is any hydrological connection between the wetland resources on the two lots that she has been able to find.  The maps do not show any connection. She noted that the fact that the wetlands are defined differently on the GIS maps means that they are different types of wetland systems and they function differently.
Upon questioning from Ms. Lauria, Ms. White stated that although based upon what Mr. Gallagher says about the groundwater  not being significantly changed as a result of the construction of the house, she does not know for certain that the detention pond is functioning, which also provides hydrology to the wetlands.  Ms. White noted that the surface flows would be impacted depending upon the amount of excavation. How much is unknown.  Mr. Touhey stated that he lives on Applewood Road in this subdivision and believes that there is a hydraulic connection between the streams because of his familiarity of the area. He stated that he believes that a house could be built and not disturb any vegetation. 

Ms. DeLonga requested clarification on what the applicant considers temporary alteration.  Mr. Gallagher stated that once the regrading of slope has occurred the site would become revegetated and revert to a wooded area.  The slope would not be maintained as a lawn area. The site would be altered for the initial construction.  There would be grade changes however. 
Mr. Caputo noted that a post and rail fence to delineate and protect the rear yard area is acceptable.  The fencing will be shown on a revised plan.  Mr. Caputo agreed to a written extension of time to issue an Order of Conditions beyond the 21 day time period. Ms. DeLonga requested silt fencing and double staked straw bales be shown on the plan. 

Mr. Touhey made the motion to close the public hearing at 8:25 p.m.  Mrs. Terrio seconded the motion.  The vote on the motion was unanimous. The next meeting will be on November 28th. 
8:25 p.m.  Oak Knoll Estates Subdivision (Norfolk Wetland Protection Act filing). Present were Mr. Gil Axberg, the owner, and Mr. Steve O’Connell, P.E. from Andrews Surveying and Engineering.
Mr. O’Connell stated that the project consists of a 3 lot Open Space Subdivision whose access will be from a cul-de-sac off Stop River Road.  The roadway pavement will be 24 feet wide.  A stormwater detention basin will be located in the buffer zone of a floodplain under the jurisdiction of the Norfolk Wetlands Bylaw Regulations.  At the last meeting the Commission was awaiting communication from the Army Corps of Engineers. They have since replied and have no concerns regarding discharge of runoff onto Army Corps land. A revised plan shows more erosion controls as recommended by Ms. DeLonga.  He also provided buffer zone disturbance calculations and revised floodplain delineations according to the most recent FEMA flood maps.  

Mrs. Terrio questioned if there was a trail from the roadway.  Mr. O’Connell stated that that there is a horse trail commencing at the roadway.  The Planning Board wanted to keep the trail open to the Army Corps land.  The sidewalk immediately abutting the easement connects with a pathway that accesses the detention basin, which then provides access to the Army Corps land. 
Upon questioning from Ms.DeLonga, Mr. O’Connell explained that the peak runoff flows will be reduced by the use of the detention basin.  The Planning Board requires that all stormwater be retained on the site.  The applicant will be granted a waiver from the Planning Board to allow for the slow release of a small amount of runoff from the detention basin during post construction flows. Ms. DeLonga noted that one of the houses will require a filing for its construction. This will be noted on the Order of Conditions. 
Mrs. Terrio made the motion to closet the public hearing at 8:40 p.m.  Mr. Wayne seconded the motion.  The vote on the motion was unanimous. The next meeting is November 28th at which time the Order of Conditions will be vote upon and signed.
8:40 p.m.  17 Standish Road – NCC file no:  2012-3-  Present were Mr. and Mrs. Philip Ibrahim, the property owners, and their two children.  Also present was Mr. Ralph Maloof, P.E. from RIM Engineering. The Notice of Intent is for the construction of a single family house, garage, and septic system within the buffer zone of a 100 year floodplain resource under the Wetlands Protection Bylaw Regulations.
Mr. Weddleton noted that he observed past and present clear cutting and bulldozing activity on this lot without a permit, which is a violation of the laws and regulations of the town.   Mr. Ibrahim stated that he did not remove any of the trees.  Mr. Weddleton noted that some of the downed trees still have green leaves.  Mr. Ibrahim noted that 4 or 5 small trees were knocked down during perk testing.  Mr. Weddleton stated that the applicant should have filed with the conservation commission before perking in the resource areas. Some of the flagging on this lot do not match up with the wetland lines on adjacent lots.  The agent has inspected the site and does not agree with the wetland lines. The project was designed and calculated on incorrect data. 

Mr. Weddleton noted that the septic system is located within the 0-50 foot no build buffer of a wetland resource (floodplain).  Mr. Ibrahim noted that there is ledge located directly behind the house.  The perk tests conducted behind the house did not pass. There is also ledge near the street and Mr. Ibrahim noted that the current location of the septic system is the only area to locate the system.  He noted that the site was perked about ten years ago before he purchased the property and the lot was cleared and bulldozed at that time.  Trees were inadvertently removed or knocked down as he conducted further perk tests.  Mr. Weddleton noted that a great deal of the lot around the proposed house area had also been cleared of trees.
The Commission discussed on how to proceed in this matter.  Suggestions were to reforest the disturbed areas and to locate the septic system behind the house.  There was no perk testing conducted in the front of the proposed house but that area was cleared as well. The areas disturbed by the perk testing should be revegetated.  He estimated the area of disturbance to be approximately 10,000 square feet on this 44,000 square foot lot. Mr. Ibrahim stated that past perk tests were conducted throughout the lots and even in the area of the turn-around but the perk tests failed. The problem is that the depth of soils do not permit the location of the septic system.  There is ledge and wetlands throughout the lot. 
Mr. Ibrahim noted that test hole #2 revealed mottling at 42 inches but the problem is that there is no depth of soil.  Mr. Maloof stated that the testing revealed soils not suitable for a septic system in this test pit. The last time they conducted perk tests was in August of this year. 
Mr. Ibrahim noted that the site was extensively perked about ten years ago (2002-03) and at that time Dunn-McKenzie was his engineer.  The newer perk testing sites shown on the plan were done with his current engineer, Rim Engineering.  Mr. Crafton requested to see the areas on a plan where the original perk testing was done.  The other issue is the extent of clearing on the lot. Mr. Ibrahim presented photographs of the site, which the Commission reviewed in trying to orient themselves to the areas of disturbance.  

Mr. Weddleton stated that he would like to see any additional testing conducted outside of the resource areas.  The retaining walls located in the buffer would be eliminated and the Commission could decide then on a reforesting plan. He stated that the test holes should be observed by the Board of Health Agent.  
Mr. Wayne noted that the Commission does not even know if the wetland lines shown on the plan are accurate. Ms. DeLonga had disagreed with the flagging as shown on the plan, especially flags number 1-5.  After the re-delineation of the flags and verified by the Commission, the applicant should request additional testing outside of the resource areas with the Board of Health Agent present. Ms. DeLonga noted that most of the wetland vegetation has already died back, such as the ferns.  Ms. DeLonga noted that from November 1 through May 15 of the following year the Commission will not verify wetland lines based upon wetland vegetation.  
Mr. Weddleton noted that the Inland Restricted Wetland is not shown on the plan.  This area, outlined on the assessors’ map, was shown to the engineer. This resource area must all be shown on the plan. 

Upon questioning from Mrs. Terrio, Mr. Maloof stated that his people did the wetland flagging using soils and vegetation.  His firm did not contact the Commission’s office regarding any available wetland information in this area.  He stated that the Riverfront Area was determined from the top of bank location.  Mr. Maloof stated that he has never flagged wetland in Norfolk that he can recall.  He did observe some remnants of old wetland flags however. Mr. Weddleton stated that once all of the wetland resource areas are shown on the plan and the Commission is confident of the location of the lines then the Board of Health Agent can observe the perk testing outside of the resource areas. If there are no areas of successful perks outside of the buffer resource then he may conduct  perk testing in the buffer resource, but not in the 0-50 foot no disturb area.
Mr. Maloof informed the Commission that the lot was established prior to the enactment of the Rivers Protection Act. Ms. DeLonga noted that the riverfront areas are still applicable. Mr. Maloof should work with the Commission’s agent regarding the resources.
Mr. Touhey made the motion to continue the public hearing to November 28, 2012 at 7:31 p.m.  Mrs. Friedman seconded the motion.  The vote on the motion was unanimous.  The hearing adjourned at 9:20 p.m.

ACTION ITEMS:

84 Cleveland Street – Pig Farm
Mr. Crafton presented Google Earth maps from the years 2000, 2007 and 2010 to determine when the 7 acre parcel at 84 Cleveland Street, located in an Estimated Area of Priority Habitat, was clear cut to create a pig farm. The commission had received written notifications from the Animal Inspector that the pigs were located in resource areas.  Mr. Wayne questioned if the farm is a legal farm.  The Commission’s office forwarded an e-mail to the homeowners today requesting that the Commission be allowed to visit the site. If no permission is given by the homeowner the Commission will contact DEP and Natural Heritage.  If the Commission does not hear back from the homeowner by Monday, the Commission will send a certified letter and give the homeowner a deadline to respond.  
23 Lake Street – Request for Certificate of Compliance
No Bylaw fee was submitted with the written request.  The applicant, Anthony Lancellotti, was notified of the fee in writing.

Lake Street Paving
Mr. Weddleton reported that he received a phone call from two Lake Street residents about the DPW preparing Lake Street for asphalt paving.  Mr. Weddleton found that the DPW was installing a gravel base (reclaimed asphalt) just before Crystal Lake to prevent siltation. Currently there is siltation from the roadway that is flowing into the pond. He instructed the DPW to install silt fencing. The paving of Lake Street will be discussed at a Board of Selectmen meeting in the near future Mr. Weddleton stated that Lake Street is not a private road but a public way. 
Hunting
Mr. Weddleton reported that the Board of Selectmen will be meeting with three residents who oppose the hunting bylaw that is on the 2012 Fall Town Meeting Warrant.  

Minutes
No minutes were ready to be reviewed. 
Inland Restricted Wetlands

Ms. DeLonga questioned if the Commission should put the map of the Inland Restricted Wetlands on the web site to educate the residents of this deed restricted resource.  Ms. DeLonga will prepare a draft for presentation to the Commission. 
Mrs. Friedman will draft a thank you note to a resident for a framed photograph she had taken of a water lily.
Mr. Wayne made the motion to close the meeting at 9:45 p.m.  Mrs. Terrio seconded the motion.  The vote on the motion was unanimous.  
________________________________,
Ellen Friedman, Clerk
In accordance with the requirements of G.L. c.30A, §§ 18-25, approval of these minutes by the Board constitutes its certification of the date, time and place of the meeting, the members present and absent, the matters discussed, and the action taken by the Board with regard to those matters (if any).  Any other information contained in these minutes is included for context only.  Notes memorializing deliberation or discussion of any matter are in the summary form and may include inaccuracies or omissions.  Where proof of the content of a statement is required, a tape recording or transcript should be consulted, if available. 

