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Conservation Commission Minutes of November 26, 2012


Town of Norfolk

Conservation Commission

One Liberty Lane

Norfolk, MA 02056

Meeting of November 26, 2012
	Commission Members
	Others

	John Weddleton ---chairman ------present
	Janet Delonga –agent---present

	Joyce Terrio  ------ vice chairman-present
	Marie Simpson – Ad. Asst. present

	Ellen Friedman ----clerk --------- present
	

	Daniel Crafton ----member --------present 
	

	John Wayne ------ member---------absent
	

	Patrick Touhey --- member ------  present
	

	Michelle Lauria --- Member ------absent
	


A quorum of members was obtained at 7:35 p.m. at which time the duly posted meeting convened in room 105C at the Norfolk Town Hall. 

Mr. Weddleton announced that this meeting is being audiotaped.  Said announcement being pursuant to G.L. c.30A, §§18-25, the Open Meeting law.

Present at the meeting was Lenore White, the Commission’s wetland consultant, who reviewed the Lot 30 Willow Place Notice of Intent filing.  Ms. White was invited to attend this meeting to summarize her findings regarding Lot 30 Willow Place.  The Commission will be deliberating and voting on the Lot 30 Willow Place Notice of Intent filing on November 28, 2012.

Upon questioning from Mr. Weddleton, Ms. White stated that an Order of Conditions can be approved subject to a review and certification of the vernal pool on the parcel. The Order of the Conditions cannot be approved contingent upon the vernal pool findings, however. She noted that in general terms an Order of Conditions can be approved with conditions or denied.  She noted that it is not known how far the potential vernal pool would be from the activities proposed on this lot. She noted that the state regulations only regulate work in the buffer zone and do not “protect” the buffer zone.  There would have to more of an impact to the wetlands itself to effectively deny a project under the State Regulations. The local Wetlands Regulations are more stringent and has its own set of performance standards.  The most important criteria is to provide full mitigation for work in the buffer zone and must improve or enhance the same wetland resource being impacted. 
Ms. White noted that in the matter of Lot 30 Willow Place, the applicant offered to donate another lot that won’t be developed as mitigation for the work on Lot 30. Ms. White stated that it is her opinion that the mitigation lot being offered and the wetlands associated with the lot do not improve the same wetland resource area that was disturbed.  She noted that the soils are different on each of the lots.  The mitigation lot has no evidence of vernal pool habitat and the wetland resources are different in terms of structure and community.  The wetlands on Lot 30 are considered a shrub swamp while the wetlands on the mitigation lot are forested wetlands.  The wetland systems are different and function in a different manner.  The vegetation on the mitigation lot is different and does not have the same type of vegetation and diversity.   Ms. White stated that it is still her professional opinion that there is no hydrological connectivity to the wetland systems.  She noted that the DEP maps show the streams running north to south.  The applicant stated that the streams run east to west.  She noted that the streams do not connect to the wetland system and do not provide the same values and functions. 

Ms. White noted that the topography on Lot 30 is very steep.  The applicant stated that the development of the lot with impervious structures would probably not stop all the runoff flows to the downgradient wetland.  The Applicant also proposes to install roof drains for infiltration.  She noted that the wetlands on this lot are probably fed by groundwater and a little water from the hill.  This provides the necessary hydrology to the wetland.  She noted that the construction of the house doesn’t have much of an impact on the functioning of the wetland but the house has a significant and immediate impact on the buffer zone 
Ms. White noted that the Commission has to administer the Wetlands Act and the Bylaw even in the face of being appealed and possibly overturned.  
Mrs. Terrio noted that the two main issues in this case is the proposed mitigation and alteration of the 0-50 foot “no disturb” buffer zone. Ms. White noted that the mitigation being offered is another lot that the applicant has no intention of developing.  That is the only mitigation being offered for the full mitigation that is required by the Bylaw Regulations. 

Mr. Weddleton summarized Ms. White’s findings to Mr. Crafton, who arrived at the meeting at 8:50 p.m.

Ms. White explained that the Wetlands Protection Act stated that the Conservation Commission has to “protect” the wetland and “regulate” activity in the buffer zone.  The Norfolk Wetlands Regulations “protect the wetlands and the buffer zones. She noted that previous practice and decisions regarding work in the buffer zone are crucial.  She noted that consistency with other decisions made by the Commission is important.  Mr. Crafton noted the decisions to deny construction on several lots in the Beaverbrook Road area due to the lack of upland area to provide mitigation for buffer disturbances.  

Ms. White stated that she disagrees with the assumption made by the applicant that streams are flowing towards Lot 30.  Mr. Crafton noted that there is no such thing as an underground stream.  Underground water is groundwater. 
Mr. Weddleton questioned Ms. White if there are degrees of disturbance such as construction of a building vs. installation of a lawn.  He noted that a proposal to build in the 50 foot no disturb buffer zone has a bigger impact than building in the 50-100 foot buffer zone.  Ms. White agreed with Mr. Weddleton that disturbance within the 50 foot buffer is more egregious.  She noted that the Commission should weigh the work being proposed and determine if the mitigation is consistent with the impact. She noted that 3200 square feet of alteration within the 50 foot is significant. 
Ms. White stated that there is nothing in the Norfolk Wetland Regulations that state that the Commission should consider costs involved when they consider mitigation.  The financial costs are not a factor in the decision making.  She also noted that all the obtainable permits must be applied for and received prior to the issuance of an Order of Conditions. 

Mr. Weddleton noted that the zoning issue on this lot was addressed and the plans were revised to show the proposed house developed 40 feet from the frontage along Willow Place rather than the original location of a 20 foot setback, which is now allowed under the most recent revision to the Open Space Bylaw. 

Ms. White noted that her memorandums to the Commission explain her findings and refute the applicant’s assertions.  She based her findings on the criteria of the Bylaw Regulations.  Mr. Crafton noted that if the Commission denies this application it would be consistent with decisions that the Commission has made in the past. The discussion concluded at 8:15 p.m.
Chapter 30B discussion
Mr. Weddleton reported that when a project involves an outside peer review and the cost of the service is $5000 or less, the Commission can pick its consultant using sound business practices according to the Uniform Procurement Act.  It would not be necessary to send out proposals soliciting bids. 

Mr. Weddleton noted that the Commission is receiving more and more plans that are stamped by engineers who have never set foot on the project site.  He noted that it would be prudent of the Commission to have an available engineer who could provide that service without delay as there is no one with that expertise on the Commission. If the Commission is unable to understand  plans then we should contact someone  to help us.

84 Cleveland Street – Enforcement Order
Mr. Weddleton reported that Joseph Bellino from DEP Central informed the Commission’s office that DEP would be conducting its own site inspection of the pig farm at 84 Cleveland Street.    Mr. Bellino also recommended that the Commission issue an Enforcement Order requiring the owner to file a Notice of Intent showing the wetland resource areas impacting his property. He also recommended that Natural Heritage receive a copy of the Enforcement Order as many acres of the property shown as priority habitat has been cleared of trees and vegetation for the farming operation without permits.  The Commission will not be invited to attend the site inspection at this time.  The Enforcement Order was reviewed.  Mrs. Friedman made the motion to ratify the draft Order and send to the owners of 84 Cleveland Street (Edward O’Harte).  Mrs. Terrio seconded the motion.  The vote on the motion was unanimous.
Mr. Crafton made the motion to close the meeting at 8:50 p.m.  Mrs. Terrio seconded the motion.  The vote on the motion was unanimous. 
_____________________________,
Ellen Friedman, Clerk

In accordance with the requirements of G.L. c.30A, §§ 18-25, approval of these minutes by the Board constitutes its certification of the date, time and place of the meeting, the members present and absent, the matters discussed, and the action taken by the Board with regard to those matters (if any).  Any other information contained in these minutes is included for context only.  Notes memorializing deliberation or discussion of any matter are in the summary form and may include inaccuracies or omissions.  Where proof of the content of a statement is required, a tape recording or transcript should be consulted, if available. 
