Conservation Commission Minutes of September 25, 2013


       Conservation Commission
One Liberty Lane

Norfolk, MA 02056

Meeting of September 25, 2013

	Commission Members
	Others

	John Weddleton ---- Chair ------present
	Janet DeLonga ---Agent ------------present

	Joyce Terrio ------ -- V. Chair-- present
	Marie Simpson –Ad. Asst.----------present

	Dan Crafton -------- Member ----present
	Jay Talerman – Assoc. member----present

	Michelle Lauria ---- Member ----present
	

	Patrick Touhey -----Member ----absent
	

	 
	

	
	


The duly posted meeting of the Norfolk Conservation Commission convened at 7:30 p.m. in room 105C at the Norfolk Town Hall.

Mr. Weddleton announced that this meeting is being audiotaped. Said announcement being pursuant to G.L. c. 30A, §§ 18-25, the Open Meeting law.
PUBLIC HEARINGS:
7:30 p.m. -- 84 Cleveland St.  The Applicant, Edward O’Harte, requested via e-mail correspondence that the hearing be continued to the following month as he would be out of the country for this hearing date.  Mrs. Terrio made the motion to continue the hearing to October 23, 2013 at 7:30 p.m.  Mr. Crafton seconded the motion.  The vote on the motion was unanimous. 
MINUTES:

The minutes of September 11, 2013 were not complete for review.
VOUCHERS:

The members signed vouchers for Tighe and Bond and Wetland Strategies. 
PUBLIC HEARINGS:

7:40 p.m.  17 Standish Rd - #240-542 – Present were Russell Waldron from AES, Earl Chartier from RIM Engineering and the applicant, Philip Ibrahim.  Lenore White from Wetland Strategies, the Commission’s wetland consultant, was also present. 

Mr. Weddleton noted that Mr. Waldron and Ms.White had conducted a site inspection of the property to review wetland flags in question at the rear property line. Ms. White noted that she disagreed somewhat with the location of some of the wetland flags in this disturbed area but the location of the flags would not add significantly to the amount of mitigation in the buffer resource. Ms.White had also reviewed all of the information submitted for mitigation and was prepared to comment.

Ms. White noted that the plans for mitigation have been changed slightly to show an area that had been proposed as lawn area.  The lawn area around the septic system and dwelling area are now shown on the plan.  The plan shows the removal of nearly all of the fill on the lot.  She noted that under the Bylaw Regulations, there should be no disturbance within the buffer zone.  The mitigation is proposed within the no-disturb area, but this is the only area for mitigation.  This area had been filled many years ago by the developer of the Standish Road subdivision. 

Ms. White noted that the mitigation will be set at the same elevation as the wetlands,  and this will provide surface runoff to the wetland area.  If any water collects in this area it will flow along the stone wall and will restore flow into that area.  Ms. White questioned the edge of pavement that is located within the 200 foot riverfront.  Mr. Chartier noted that the pavement will maintain the 70 foot radius area for trucks and plows to turn.  The applicant proposes to remove the existing pavement, re-grade and then repave.  Ms. White suggested that the area be vegetated instead of paved.  Mr. Ibrahim pointed out that they are not adding any new pavement area.  The paved area would be removed and regraded and then repaved.  He noted that this plan was suggested by the DPW, Fire and Police to still allow a turnaround area. Ms. White recommended that all letters from other review boards or departments be included in the case file.  
Mr. Waldron stated that this proposal is a much improved project over the original proposal that was denied by the Commission.  Mitigation is proposed at a 2.7 to 1 ratio.  

Mr. Weddleton noted that the Commission’s goal is to make this a better lot environmentally.  Ms. White stated that in her opinion, this plan will enhance the buffer resource.  She stated that she is not sure to what extent the proposed mitigation will enhance the wetland. That will remain to be seen. Ms. White will submit recommendations for conditions of approval to the Commission.
Mr. Talerman questioned if stormwater has been affected on and off the site due to any regrading.  Mr. Chartier noted that the proposal is to add more impervious area.  This is also a single family house project and does not have to comply with DEP’s Stormwater Management Regulations. 
Mrs. Terrio made the motion to close the hearing at 7:55p.m.  Mr. Crafton seconded the motion. The vote on the motion was unanimous.

7:55 p.m.  Lot 37 Keeney Pond Rd.  #240-546 –Mr. Weddleton, the owner/applicant of this property, recused himself and sat in the audience.  Mrs. Terrio chaired this portion of the meeting.  Representing the applicant was Karen Beck from Commonwealth Engineering. 
Ms. Beck noted that there were two outstanding issues that required the continuation of the hearing to this evening.  One issue was the lack of a DEP file number and the second issue was to prepare and submit a larger sketch of the wetland crossing to supplement the plan. That sketch was provided to the Agent. The project now has a DEP file number. 
An 8.58 foot wide existing gravel pathway is located in the general location of the proposed driveway.  The proposed paved driveway would be 14 feet wide.  The width of the driveway was approved by the Fire Chief to ensure adequate access to the proposed dwelling on this lot.  There is an existing 24 inch pipe culvert beneath the gravel path that is 20.85 feet in length. A replacement 24 inch pipe will be installed in the same location that will be slightly shorter in length.  Two new headwalls will also be installed.  All activity will be contained in the previously disturbed area.  They will not be working within the stream channel.
Ms. DeLonga noted that the Commission has a revised plan with a slightly different entrance to the lot.  She had also taken photographs. There were no other questions. 
Mr. Crafton made the motion to close the hearing at 8:05 p.m.  Mrs. Lauria seconded the motion.  The vote on the motion was 3-0.  Mr. Touhey was not present and Mr. Weddleton did not participate in nor did he vote on the matter. 

ACTION ITEMS:
Possible Wetland Violation at 104 Rockwood Road – Ms. DeLonga noted that the DEP Central Region office had notified the Commission via an e-mail a few weeks ago that someone reported that horse manure was being stockpiled adjacent to a stream on Rockwood Road.  Ms. DeLonga had determined that the locus was at 104 Rockwood Road and had visited the site.  She stated that she did not observe any stockpiled manure and no water was flowing in the stream.  She will send an e-mail to Joseph Bellino at DEP Central regarding her findings.  
Possible wetland violation at 47 Leland Road – A verbal complaint had been received by the Commission’s office regarding the party at 47 Leland Road dumping lawn debris and slash in the portion of Kingsbury Pond that was currently dry.    The neighbors will have to put the complaint in writing.  
9 Willow Place – Refile of Notice of Intent

Mr. Weddleton reported that the Commission has received a refiling for a single family house at 9 Willow Place.  This project had been denied last year.  There is a new owner who has hired a wetland scientist.  Mr. Weddleton noted that Wetland Strategies, the Commission’s original consultant for this project, would review the new filing. 

EMERGENCY CERTIFICATION:
The DPW submitted a request for Emergency Certification to repair the culvert beneath Diamond Street.  A similar request was received in May of 2013.  At that time the emergency repair was requested as the DPW did not have the funds to replace the culvert.  The DPW is now requesting the Emergency Certification for the permanent replacement of the culvert starting immediately. After a discussion the Commission determined that this project should be submitted in a Notice of Intent.  The repair project for the collapsed roadway above the culvert had been reported to the Commission in May of 2013.  The permanent replacement of the culvert could have been submitted in a Notice of Intent and the DPW could have received an Order of Conditions for the permanent replacement anytime in the last 5 months.  Mr. Talerman stated that he does not feel that the culvert replacement is an emergency project. Ms. Lauria noted that the explanation of the work to be done did not match what was submitted orally to the Commission’s office. 

Ms. Lenore White, the Commission’s wetland consultant, stated that the project would require a water quality certification.  If the Commission approves the emergency certification for the work, the DPW would not have to file a Notice of Intent.  The project would require other state permits even if the Conservation Commission allows this project under an emergency certification. Further discussion will be postponed until later in the evening. 
PUBLIC HEARING:
8:15 p.m.  7 Diamond Street - #240-544 –Present were Robert Nicodemus, the applicant, and his representative Richard Goodreau from United Consultants. Mr. Nicodemus submitted new disturbance calculations for the project.  He also prepared a diagram of an alternative.  The location of the Inland Restricted Wetland was now shown on a stamped survey plan.   
Mr. Goodreau stated that the proposed free standing garage will not be connected to the house. The garage will be accessed from the current gravel driveway.  Erosion controls will be installed.  A wattle system of erosion controls will be installed in the front of the project that can easily be moved to allow vehicles to access the area for construction. The erosion control wattles would always be in place at the end of the day.  There is a 10 foot increase in elevation from the driveway to the back of the garage.  All construction would be on the upland side of the driveway access. The plan also indicated proposed mitigation planting consisting of five highbush blueberry bushes and five holly trees along the wetland side of the driveway.  Mr. Weddleton noted that trees would cause more damage to the area due to installation.  Mr. Nicodemus stated that he would recommend planting swamp azaleas to create a solid edge along the driveway and wetland. Mr. Weddleton recommended small bushes to reduce installation impacts.
All disturbed areas will be restored with mulch and allowed to re-vegetate. 

A portion of the garage would be located within the inner riparian area.  Mr. Nicodemus noted that the house and driveway have been in existence for over 50 years. 
Ms. DeLona noted that the garage was pulled forward slightly to create less disturbance. There would be no additional disturbance within the Inland Restricted Wetland.  Ms. DeLonga requested that the hearing be continued to allow her time to prepare an Order of Conditions.  
Mrs. Terrio made the motion to continue the hearing to October 9, 2013 at 7:40 p.m.  Mr. Crafton seconded the motion.  The vote on the motion was unanimous.  The hearing adjourned at 8:35 p.m.
8:35 p.m. Buckley & Mann ANRAD – Present were Thomas DiPlacido, Jr., the applicant, and Richard Goodreau from United Consultants.  Tighe and Bond had sent an e-mail requiring additional revisions to the final ORAD plan.  Mr. Goodreau presented a letter, dated September 25, 2013.  He also presented a revised plan showing the flag adjustments after reviewing the email from Tighe and Bond.  Tighe and Bond will review this final plan via e-mail attachment tomorrow. Twelve intermittent stream channels were shown within the Bordering Vegetated Wetlands on the site. 
A copy of the Tighe and Bond invoices were hand delivered to Mr. DiPlacido. 

Mrs. Terrio made the motion to continue the hearing to October 9, 2013 at 8:15 p.m.  Mr. Crafton seconded the motion. The vote on the motion was unanimous. 

8:45 p.m.  8 & 10 Saddle Ridge Drive – Michael Curatola was present as was his attorney, Stephen Kenney of Medway.   Also present was Michael O’Brien, the new owner of Lot 3 Saddle Ridge Road.  The Commission’s wetland consultant, Lenore White, was also present. Attorney Kenney had submitted a letter, dated September 19, 2013 to the Commission outlining the reasons for extending the rear yards into the outer riparian zone of the Riverfront Area (hand delivered to office -filed in the case files).
Mr. Kenney noted that Saddle Ridge Estates is a five lot Open Space Preservation residential subdivision. The developer had conveyed 12.25 acres to the town.  He stated that because of that donation the shape of the lots had to be modified.  He noted that the lots expand in width as they deepen.  All of the lots are on hills. He noted that originally the house and septic system were located in the outer riparian zone.  The dwelling and septic system have since been redesigned and moved out of the outer riparian. He noted that the outer riparian will be clear cut and become rear yards. There would be no other structures located in the riparian area. 

Mr. Weddleton questioned what development plan is being referenced.  The most recent plan submitted to the Commission is dated May 16, 2013.  The rear yard is approximately 70 feet in depth for Lot 3.  

Mr. Weddleton noted that the development of the property into an open space subdivision was the prerogative of Ralph Costello, the original owner and developer of the property. The donation of open space is a requirement of the Open Space Bylaw but has nothing to do with the jurisdiction of the Conservation Commission. The reason to do an open space plan is to have a reduction in lot sizes and setback dimensions which reduce overall costs.  The Commission has to look at the riverfront act, which has nothing to do with the developer’s reasons to develop an open space subdivision.  He noted that the Commission has a wetland consultant who has provided guidance in this matter.  The lots on this subdivision were created after 1997 and as such are limited to 10% disturbance of the riverfront provided that an alternatives analysis is presented showing hardship in the development of a house. Mr. Weddleton stated that per the plans a house and septic can easily be constructed and still allow for a 70 foot rear yard, which is larger than the rear yards of a majority of the new construction in Norfolk.  

Ms. White noted the purpose of the riverfront act is to protect the riverfront area.  In order to disturb the riverfront area the applicant would have to demonstrate that there is no other alternative but to locate their project in the riverfront area.  On Lots 3 and 4 it is apparent that a single family house and septic system can be constructed without disturbing the riverfront.  By the applicant’s own plans they have demonstrated that their project purpose has been met on Lot 3 and Lot 4.  To disturb the riverfront area for a large rear yard is contrary to the protection of the riverfront area. She noted that the reasoning put forth in Mr. Kenney’s letter that they donated land to open space and now they need to disturb riverfront does not meet the criteria under an alternatives analysis.  She stated that any clearing would be inconsistent with the riverfront regulations because they have shown on their plans that disturbance is not required for the development of a house and septic system on either lot. Any clearing of the riverfront is unnecessary for the project’s purpose on both lots. 

Mr. Curatola stated that the only reason he is before the Commission is because Rob Truax from GLM Engineering told him that he was entitled to disturb 17,000 square feet of riverfront on these lots. He did not want this matter to continue any longer.  Mr. Curatola stated that he would like to reduce the impact on Lot 4 to just 10% of the riverfront area on the lot. Mr. Weddleton stated that the Commission would need to see a final plan.  Ms. White stated that the Commission has the authority to consider disturbance up to 10% of the riverfront area on the lot after an alternatives analysis.  Mr. Weddleton noted to Mr. Curatola that the Commission could also deny any disturbance to the riverfront. Ms. White stated that if a subdivision were proposed they could request consideration of 10% disturbance of the aggregate riverfront area but at this stage, the project’s purpose is only the development of a single family house on Lot 3 and on Lot 4 and not a subdivision, therefore the geographical scope of the alternatives analysis is limited to the lots themselves.  A disturbance of 5000 square feet on each lot would only apply if the lots were recorded prior to 1997.  Mr. Weddleton noted that had the Notice of Intent been properly filed in 2004 there would have been an opportunity to look at all of the riverfront area in the aggregate and calculate where up to 10% disturbance might be located.  That scenario could have been a possibility at the time of the original Notice of Intent filing. Ms. White noted that had the Notice of Intent been filed properly at the time of the subdivision, the Commission may have denied that disturbance as well. The riverfront regulations are clear in that impacts to the riverfront are to be avoided to the extent practicable. There is no guarantee that riverfront disturbance would be allowed if it is not necessary.
If a lot is sold then the Orders of Conditions go with the land.  It does not matter if the lot was sold to another person. 
Michael O’Brien, the new owner of Lot 3, stated that he has new plans showing a disturbance of 5000 square feet of disturbance in the outer riparian. He stated that he does not need 5000 square feet of riparian to develop his property.  He stated that he has a 9 foot drop in elevation from the back of the house to the riverfront area. He stated that he spoke to Rob Truax at GLM Engineering and they need some flat area for their back yard but could work on disturbing only 10% of the riverfront area.  They would have to design a small retaining wall however.  Mr. Weddleton stated that the retaining wall has to be put on the plan along with the grade changes and then come back to plead your case for disturbing the riverfront.  He requested that final plans be submitted for each of the lots. A revised plan needs to be submitted at least one week before the next meeting. 
Mrs. Terrio made the motion to continue the hearings for 8 and 10 Saddle Ridge Road to October 9th at 8:30 p.m.  Mr. Crafton seconded the motion. The vote on the motion was unanimous. The hearing adjourned at 9:15 p.m.
NEW BUSINESS:
Fox Run Subdivision Proposed Trail – Present were Steven McClain, the chairman of the Planning Board, and Mark Comeau, representing the developer, Pulte Homes. Ms. DeLonga had conducted a site inspection of the proposed location of a new trail from Warren Drive across the Maple Street Conservation land.  She presented photographs of the area under discussion. 
Mr. McClain noted that the pumping station along the new portion of Warren Drive encroaches into the trail head that goes through the Maple Street Conservation Land.  He noted that the Paddocks and Corrals driveway is now private property.  The proposal is to create a new trail adjacent to the Paddocks and Corrals driveway on conservation land and then connect to the existing driveway on “Parcel A”.  Mr. Comeau stated that at one time a parking area was proposed on conservation land.  Mr. McClain stated that he would not want to see parking spaces at this location.  Mr. Weddleton stated that he could not see providing parking for a private party on any conservation land.  Farm vehicles are currently parked on the conservation land.  The Commission reviewed the Toils End Farm trail plan showing the existing driveway to the Paddocks and Corrals stables.  The driveway crosses conservation land beyond the horse stable. Mr. Weddleton asked if Pulte could request an easement for the trails on Mr. Bailey’s property. Mr. Comeau stated that Mr. Bailey refuses to grant an easement on his property. He stated that Mr. Bailey continues to use conservation land for private purposes, however.  Mr. Comeau stated that the horse farm (Lot 72) is calculated into the open space percentage that allows this subdivision to exist but they do not have any control over Lot 72 now.  He stated that the Board of Selectmen has control over the creation of new trails on Lot 72 but they have determined that no new trails are required. Town Counsel may have to be involved in this matter. 
Mr. Weddleton asked Mr. McClain and the Planning Board to work the trail matter/easement with Walter Mahla and Howard Bailey. He noted that Mr. Bailey still has responsibilities in this matter. 
Fraudulently Prepared Plans
The Commission discussed with Mr. McClain, the Chairman of the Planning Board,  the issue of Dover Land Surveying using professional stamps and forged signatures of engineers and surveyors on several plans for projects that were approved or under review by town boards and departments.  Mr. McClain stated that he is planning to talk to the Town Administrator about this issue. 
9:50 p.m. Deliberations – Lot 37 Keeney Pond Road – Mr. Weddleton recused himself and left the table.  Ms. DeLonga had prepared a draft Order of Conditions for review.  The members noted that a condition was added that the work on the replacement culvert be done when the stream is dry.  
Mr. Crafton made the motion to approve the Orders of Conditions as drafted.  Mrs. Lauria seconded the motion. The vote on the motion was 3-0. The Orders were signed.
EMERGENCY CERTIFICATION DISCUSSION (continued from earlier in the evening).

The Commission must act on a request for an Emergency Certification within 24 hours of receipt of the written request.  Ms. DeLonga noted that this project is not deemed an emergency because funding has become available. She noted that the repair project was an emergency in May. Those emergency repairs were completed.  The Request for Emergency Certification filed in May noted that the DPW would be filing a Notice of Intent for the permanent repair when funding was found.  The project narrative indicated that the DPW would also be extending the water main at the same time as culvert replacement. 
Upon a motion duly made and seconded the Commission voted 3-1 to deny the request for an Emergency Certification.  Terrio, Crafton, and Lauria voted to deny. Weddleton voted to grant. 
Commission Membership
The Conservation Commission is now comprised of 5 sitting members with the recent resignation of John Wayne.  

Mrs. Terrio made the motion to close the meeting at 10:20 p.m.  Mr. Crafton seconded the motion. The vote on the motion was unanimous. 
__________________________________,

John Weddleton, chairman (in the absence of the clerk)
In accordance with the requirements of G.L. 39 § 23B, approval of these minutes by the Board constitutes its certification of the date, time and place of the meeting, the members present and absent, the matters discussed, and the action taken by the Board with regard to those matters (if any).  Any other information contained in these minutes is included for context only.  Notes memorializing deliberation or discussion of any matter are in the summary form and may include inaccuracies or omissions.  Where proof of the content of a statement is required, a tape recording or transcript should be consulted, if available. 
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