Zoning Board of Appeals Minutes of January 24, 2012


Town of Norfolk

Zoning Board of Appeals

One Liberty Lane

Norfolk, MA 02056
Meeting of January 24, 2012
	Board Members
	Others

	Michael Kulesza ---Chairman ---- present
	Marie Simpson –Admin. Asst. ---present

	Robert Luciano ---- Vice-chair-----present
	

	Joseph Sebastiano –Clerk --------- present
	

	David Pergola ------ Full Mem --- absent
	

	Christopher Wider—Assoc. Mem - present
	

	Jeffrey Chalmers ---Assoc. Mem --present
	

	
	


The duly posted meeting of the Zoning Board of Appeals convened at 7: 30 p.m. in room 105C at the Norfolk Town Hall. 

Mr. Kulesza made the announcement that per the Open Meeting Law he is required to inform attendees that this meeting is being audio recorded.

Deliberations:
The Board noted that the Toils End LLC deliberations will be postponed to next month as per the verbal request of the applicant, Mr. Pizutti requested that the deliberations be postponed to the next regular scheduled meeting as he wished to attend the deliberations. 
Mr. Wider made the motion to postpone the deliberations to the March meeting.  Mr. Luciano seconded the motion.  The vote was 4-0.  Mr. Chalmers was not present during the vote on this matter. 
Correspondence:
A memorandum was sent to the Town of Norfolk from Kopelman and Paige, the town’s attorney, dated January 19, 2012, regarding a recent Massachusetts Appeals Court’s decision that a variance is not required to extend or increase the footprint of a pre-existing, non-conforming single or two family dwelling under the Zoning Act, G.L. c.40A, s. 6 if the Zoning Board of Appeals determines that the project would not be substantially more detrimental to the neighborhood.  This matter will be discussed at the next meeting. (letter on file in Zoning office in file entitled “Kopelman & Paige Memos”.)
Correspondence was received from the Federal Emergency Management Agency (FEMA), dated January 17, 2012, regarding the final determination of the flood hazard maps in Norfolk.  The maps will be become effective on July 17, 2012.  FEMA requires that within 6 months of the date of the letter the town must adopt or show evidence of adoption of floodplain management regulations in order for Norfolk to be remain eligible to participate in the National Flood Insurance Program (NFIP).  Mr. Chalmers volunteered to update the wetland floodplain zoning bylaw. 
PUBLIC HEARING:
Chips Transport – Appeal - Case #2012-01

9 & 11 Shire Drive

At 7:50 p.m. the Board convened the public hearing for an application for an Appeal of the Building Inspector’s decisions filed by Chips Transport (Kevin Wallace).   Present at the public hearing were Mr. and Mrs. Wallace and their son.  Full Members Kulesza, Luciano, Sebastiano and Associate Members Wider and Chalmers were present.  Full Member David Pergola was not present.  
The application was filed on December 1, 2011.  The Applicant’s business, a car transport business, was determined to not be a use allowed by virtue of the letter, dated November 28, 2011 within the C-1 zoning district by the Building Inspector (Letter from Building Inspector filed with application).  The applicant believes that the use could be categorized as a COMMERCIAL SERVICE, which is an allowed use, as opposed to a “Motor Freight Station”, which it was deemed by the Building Inspector.  
The Applicant owns approximately 12 large vehicle transport trucks that would come to the site and load and unload cars.  Parking on the site would be for 125 cars over the two lots (9 & 11 Shire Drive).  Ten of the 12 trucks would be parked within a building proposed for the site.  One lot would contain the building and the other lot would contain parking spaces.   The Applicant noted that the Town of Walpole, where he currently houses his vehicles, collects between $10,000 and $12,000 per year for excise tax.  

Mr. Sebastiano made the motion to close the public hearing at 8:10 p.m.  Mr. Luciano seconded the motion.  The vote on the motion was unanimous with a vote of 5-0. 
Deliberations – Chips Transport

The Board immediately convened deliberations on the matter of the Appeal of Chip’s Transport.  Members Kulesza, Luciano, Sebastiano, Wider and Chalmers were present.  Member Pergola was not present.  

The Board referred to Webster’s Dictionary for the definition of “freight”.   The Board adjourned the deliberations at 8:40 p.m. in order to conduct a scheduled appointment with residents of the Norfolk Condominium Association.  The deliberations will reconvene at the conclusion of the appointment.

APPOINTMENT:
At 8:40 p.m. the Board convened the appointment with the residents of Norfolk Condominiums, the 40B complex on Meetinghouse Road.  The attendees signed an attendance sheet.  Also present was Attorney Jason Talerman, special counsel to the Board.  Mr. Talerman had also represented the ZBA during the 2003 public hearing process on this matter.  

Mr. Raymond Cisneros, a Trustee of the Association had forwarded a letter, dated January 6, 2012 to the Board outlining some of the concerns of the residents.  A document entitled “Norfolk Town Center Condominium Condition Report”, dated January 2012 was also submitted. (letter and report on file in Norfolk Condominium file in ZBA office).  The report was prepared by Certified Property Management (CPM) in collaboration with the Norfolk Town Center Board of Trustees and unit owners. The report identified damages incurred inside and outside of the units due to building insufficiencies. The residents have requested a final landscaping plan and requested an audit for the wastewater treatment facility.   
The Trustees also asked if the Board could convince Mr. Matt Borrelli to sit down with the new trustees to resolve other issues. Mr. Cisneros also mentioned that the Regulatory Agreement provided certain requirements of the developer for repair of damages and gives the town the authority to enforce those requirements. The trustees hoped that the town could force Mr. Borrelli to resolve outstanding issues before any more permits are issued to him. 
Mr. Cisneros noted that the management company provided a punch list to Mr. Borrelli upon his request and Mr. Borrelli returned the list to the management company and indicated that 95% of the items are not his responsibility.   Mr. Cisneros stated that annual meetings were required to be held prior to the transfer of the property to the Trustees never occurred.  He noted that there is virtually no means to raise issues with the developer/owner of the property.  He noted that one property that contains toxic mold has still not been treated despite assertions by Mr. Borrelli that it has been addressed.  Mr. Cisneros stated that the owners want some enforcement by the town so that issues can be addressed and completed. 

Mr. Talerman noted that there has been no building permit issued as yet for the additional 20 units across Meetinghouse Road.  Mr. Talerman noted that the Condition Report is very troubling. He noted that the Regulatory Agreement does impose responsibilities for repairing the premises under a casualty provision (section 15 of the Agreement). Mr. Borrelli owned the property during the time period when owners reported weather damage to their units. He noted that the casualty provision does not cover faulty construction however. The faulty construction is an area where the ZBA could have some control and remedy.  The Board would have to determine how far they want to push to ensure good quality workmanship. 
Mr. Kulesza reported that the building plans for Phase V were returned to Mr. Borrelli by the Building Department who reviewed them as being inadequate. Mr. Borrelli is not ready to start any construction on Phase V as yet.  Mr. Kulesza noted that Mr. Borrelli did agree to meet with the chairman of the ZBA to hash out some issues. He noted that he would want Mr. Talerman to also be present for such a meeting if it were to occur.  Mr. Talerman noted that Mr. Borrelli might be more responsive to a small group setting.    The Board cannot force Mr. Borrelli to attend an immediate public hearing.  The Board would have to seek other alternatives first. 
Mr. Cisneros noted that the attorney hired by the Association has been reviewing the Condo documents and has indicated that the master deed does not allow any more than 44 units on the site. The attorney believes that in order for Mr. Borrelli to expand on the number of units he would have to seek the permission of the unit owners.  Their attorney had asked several other attorneys to review the document and every attorney had the same opinion.  The master deed does speak to phasing the development but only up to 44 units.  The Board members questioned if the additional 20 units were an entirely new project under a new master deed. 
Mr. Cisneros noted that the management company is still trying to obtain financial records from Mr. Borrelli.  The financials that were provided showed a zero balance, which they know to be inaccurate.  Paul Borrelli is listed on corporate documents as the sole Trustee and Matt Borrelli is listed as the manager of the project.
Upon questioning from Mr. Kulesza, Mr. Cisneros stated that the Trustees would like to be part of any meeting between Mr. Borrelli and the Board. He noted that he would be concerned with what Mr. Borrelli would tell the Board. Mr. Talerman noted that perhaps Mr. Borrelli would be more comfortable sitting down with the chairman and one Trustee of the Association. 
Mr. Talerman noted that he had prepared a letter to be sent to the Builder Inspector indicating the ZBA has concerns with violations of the decisions and regulatory provisions and asked him not to issue any permits. Mr. Borrelli could then appeal to the ZBA or to the Housing Appeals Court.  The ZBA could then present all of the evidence they have to support their contention that the public health, safety and welfare are not being met by this 40B project.  Mr. Talerman stated that his recommendation would be to advise the building inspector that the ZBA had a meeting and have real concerns about the project and ask him to refrain from issuing any more permits.  In the meantime the ZBA will contact Mr. Borrelli and schedule a meeting about the issues. 
Mr. Cisneros stated that they have hired a law firm to advise them but feels that the ZBA needs to put pressure on Mr. Borrelli. 

Mr. Kulesza noted that a letter should be prepared to the Building Inspector and the Board will invite Mr. Borrelli to meet with a member of the Trustees, Mr. Talerman and himself. 
Mr. Talerman asked what monies the Association feels should be in the management account.  Mr. Cisneros stated that there is no money in the account and in fact the record shows a deficit of $70,000.  Mr. Cisneros noted that the Association would be assuming the deficit of $70,000 for which they had no control over.  He noted that there were no annual meetings or financial reports in the time that Mr. Borrelli was the trustee.  He noted that there was also a concern with the fees associated with the operation of the wastewater treatment facility.  He noted that costs were assessed for snowplowing and landscaping while there are no roads or landscaping at the wastewater facility. The facility is privately owned by Paul Borrelli. The roadways and driveways have never been top coated.  He noted also that Mr. Borrelli wants to hold up top coating until the other 20 units are constructed.  The Association has never received a plan showing all of the 44 units or a final landscaping plan. These items will be discussed with Mr. Borrelli at a meeting.
The meeting with the Norfolk Condominiums residents adjourned at 9:15 p.m. 

PUBLIC HEARING:
Martin/Hurley Appeal – Case #2011-10
40 Turner Street

At 9:20 p.m. the Board reconvened the public hearing for Timothy Martin/Maryellen Hurley.  Present were Mr. Timothy Martin and Ms. Maryellen Hurley and Mr. Louis Petrozzi, the developer of Fern Ridge Development.  The packet of information forwarded to the Board from Mr. Petrozzi was hand delivered to Mr. Martin this evening (packet filed in case file on this matter).
Mr. Martin reiterated that the Appeal was filed relative to the timing of enforcement of the Open Space Bylaw criteria by the Building Inspector. 
Ms. Hurley spoke to the definition of the word “adjacent” as it appears in Webster’s Unabridged Dictionary.

Mr. Kulesza noted that he has been in contact with Town Counsel regarding the relevance of the Sturges vs. Town of Chilmark court case.  This case was presented to the Board by Mr. Petrozzi.  Town Counsel would like to do some further research on this matter.
Mr. Petrozzi stated that he feels this is a frivolous action on the part of the Martins and that his subdivision is grandfathered from the Open Space Preservation Bylaw and from the tree cutting bylaw (s. D.1 of Norfolk Zoning Bylaws).

The Applicants’ gave their permission for the public hearing to be continued.  The Applicants’ stated their concern that the developer would move forward with removing the trees within the vegetative buffer between their agricultural use and Fern Ridge lots.
Mr. Sebastiano made the motion to continue the public hearing for the Appeal filed by the Martins to February 28, 2012 at 7:45 p.m. in room 105C.  Mr. Luciano seconded the motion. The vote on the motion was 5-0.  Mssrs. Kulesza, Luciano, Sebastiano, Chalmers and Wider voted to grant.  The public hearing adjourned at 9:50 p.m.
9:50 p.m. Deliberations (continuation from earlier in the evening)
Chips Transport – 9 & 11 Shire Drive

Appeal – Case #2012-01

Present were Full Members Michael Kulesza, Robert Luciano, Joseph Sebastiano, and Associate Members Christopher Wider and Jeffrey Chalmers.  Full Member David Pergola was not present.

The Board referred to Webster’s Dictionary and the definitions within the Norfolk Zoning Bylaws on this matter. 

Due to the lateness of the hour, Mr. Sebastiano made the motion to continue the deliberations to January 31, 2012 at 7:30 p.m. in room 105C.  Mr. Luciano seconded the motion.  The vote on the motion was unanimous.  The deliberations adjourned at 10:15 p.m.
The meeting closed at 10:15 p.m.

______________________________,

Joseph Sebastiano, Clerk

In accordance with the requirements of G.L. 39 § 23B, approval of these minutes by the Board constitutes its certification of the date, time and place of the meeting, the members present and absent, the matters discussed, and the action taken by the Board with regard to those matters (if any).  Any other information contained in these minutes is included for context only.  Notes memorializing deliberation or discussion of any matter are in the summary form and may include inaccuracies or omissions.  Where proof of the content of a statement is required, a tape recording or transcript should be consulted, if available. 
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