Zoning Board of Appeals Minutes of May 8, 2012


 Town of Norfolk

Zoning Board of Appeals

One Liberty Lane

Norfolk, MA 02056
Meeting of May 8, 2012
	Board Members
	Others

	Michael Kulesza ---Chairman ---- present
	Marie Simpson –Admin. Asst. ---present

	Robert Luciano ---- Vice-chair-----present
	

	Joseph Sebastiano –Clerk --------- present(7:55)
	

	David Pergola ------ Full Mem --- absent
	

	Christopher Wider—Assoc. Mem - present
	

	Jeffrey Chalmers ---Assoc. Mem --present
	

	
	


The duly posted meeting of the Zoning Board of Appeals convened at 7:40 p.m. in room 105C at the Norfolk Town Hall. 

Mr. Kulesza made the announcement that per the Open Meeting Law he is required to inform attendees that this meeting is being audio recorded.

Discussion – Norfolk Condominiums

The owners of the individual units at the Norfolk Condominium 40B project(Case #2003-05) signed an attendance sheet, which was entered into the public record on this matter.

Mr. Kulesza gave a brief background of the case including the issuance of a comprehensive permit to Norfolk Town Center, LLC for a 44 unit Townhouse complex and later for a 20 unit Townhouse complex across the street from the original project.  The Board became aware of non-compliance with the Comprehensive Permit when the owners of the units sent letters to the Board regarding significant non-compliance issues. Mr. Kulesza noted that the Condo owners have their own issues with Mr. Borrelli but the Board was made aware of the zoning non-compliance relative to the Comprehensive Permit.  Mr. Kulesza noted that he contacted Town Counsel via phone today and she recommended that the Board identify all of the issues of non-compliance as it relates to the Zoning Board of Appeals jurisdiction and draft a letter to the Building Inspector requesting that he not issue any building permits for the additional 20 units until such time that Mr. Borrelli comes into compliance with the Comprehensive Permit.  Mr. Borrelli may appeal the Building Inspector’s decision to the Zoning Board of Appeals. 
Mr. Kulesza noted that two months ago (February 2012) he met with Attorney Matt Borrelli, Attorney Jay Talerman, and Ray Cisneros, a Trustee of the Condo Association at the Norfolk Town Hall. At that meeting Mr. Borrelli was asked to submit an audit of the wastewater treatment plant; a schedule to pave the roadways and driveways and submittal of a final landscaping plan.  That information was never submitted and since then several other areas of non-compliance were identified. 

Mr. Kulesza stated that he conducted a site inspection of the Norfolk Condominium site with Mr. Robert McGhee, the DPW Director.  They observed the conditions of the sidewalks, roadways and curbings.  Mr. Kulesza stated that the DPW director informed him that the town could never accept the roadways in their present condition.  The curbings are leaning out as they were never properly installed.  
Mr. Kulesza noted that the Board cannot require that a bond be provided after-the-fact to pay for the repairs.  It still needs to be determined if the 20 additional units can be built at all as the Master Deed states that at least 75% of the Condo owners must approve the additional units. That is an issue with the Condo owners however.  The Condo owners have retained legal counsel. If the additional 20 units are deemed a violation of the Condo documents it could become a Zoning Board of Appeals issue. Mr. Kulesza noted that the Assessors’ records show that Mr. Borrelli sold Norfolk Town Center, LLC to Norfolk Center Investments, LLC, another Borrelli entity, for $1.00 in 2011
To date, Attorney Borrelli has made no attempt to respond to the Board’s requests for information and documentation.  The Board can rescind the Comprehensive Permit if the project is in non-compliance by following certain procedures, which they will start by drafting a letter to the Building Inspector. Town Counsel also recommended that CHAPA and MassHousing also be notified of the non-compliance with the Comprehensive Permit. 
Mr. Chalmers noted that the Board can notify MassHousing as the mortgagee.  The Regulatory Agreement is part of the mortgage and the Applicant is in non-compliance with the Agreement.  Paying the mortgage is only one aspect of the agreement with the mortgagee.  

The Board reviewed the Comprehensive Permit and identified the areas of non-compliance. The last unit in the 44 unit complex was sold in 2010. 
Mr. Gil Axberg, a Trustee of the Condo Association, noted that the base coat of asphalt has deteriorated to such a degree that in some areas it has to be torn up and done over. 

The Board reviewed a draft letter, dated January 25, 2012, which was never sent to the Building Inspector.  The letter related to the non-compliance issues but the Board held off sending the letter. 

Mr. Sebastiano made the motion to draft a letter to the Building Inspector referencing the specific violations of the Comprehensive Permit, case #2003-05, and the modifications issued thereafter. The Board will request that the Building Inspector refrain from issuing a building permit for the next phase of the project. Mr. Luciano seconded the motion.  The vote on the motion was unanimous.

A letter will also be drafted to CHAPA and the letter to the Building Inspector will be included.  The correspondences will also be sent to Mass Housing Financing Agency.  Mr. Borrelli will also receive the letter that will be sent to Mr. Bullock. 
Mr. Cisneros noted that there are still questions and concerns with the units that experienced water damage.  One of the units developed toxic mold.  He noted also that the approved documents also state that when the last 4 of the 44 units receive occupancy all final paving will be done.  The final paving was never accomplished. Mr. Kulesza noted that even if a bond was never secured from the Applicant, the Town has options to get the roadways satisfactorily completed.  
Mr. Chalmers noted that any individual condo owners that have experienced water damage and adjacent unit owners that have concerns with toxic mold should contact the Board of Health.  

Mr. Cisneros noted that in addition to providing audited financial statements to the Board with regard to the wastewater treatment plant, DEP also requires that an escrow account be set up.  The escrow agreement states that $67,500.00 shall always be maintained in this account for emergency repairs to the wastewater treatment plant.  The Condo Association does not know if this account has been maintained.  He noted that DEP does not do any follow-up to their requirements due to staffing issues.  Walpole Coop is supposed to be holding the escrow account.  Mr. Cisneros noted that the wastewater treatment plant is not owned by the Association.  The plant is owned by Mr. Borrelli. Mr. Borrelli bills the owners.  He noted that almost 50% of the condo fees are earmarked for the maintenance of the wastewater treatment plant.  Mr. Cisneros stated that the financial statements for the wastewater treatment plant should have a balance sheet which should show the $67,500.00 escrow account. Mr. Cisneros stated that the Association cannot compel Mr. Borrelli to show them the balance sheet for the wastewater treatment plant but the town could request this information.  Mr. Luciano questioned what Board would receive the financial statements.  The land beneath the wastewater treatment plant is owned by the Association but no rent is paid to the Association.  The Zoning Board of Appeals had issued a special permit for a small package treatment plant many years earlier. Mr. Luciano questioned if the Board of Health required an escrow account as well for the wastewater treatment plant. 

Mr. Gil Axberg questioned if the Board would impose deadlines for action on Mr. Borrelli’s part.    
Mr. Kulesza made the motion to close the meeting at 9:00 p.m.  Mr. Sebastiano seconded the motion.  The vote on the motion was unanimous. 
___________________________________,
Joseph Sebastiano, clerk
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