Zoning Board of Appeals Minutes of May 8, 2012


 Town of Norfolk

Zoning Board of Appeals

One Liberty Lane

Norfolk, MA 02056
Meeting of September 19, 2012
	Board Members
	Others

	Michael Kulesza ---Chairman ---- present
	Marie Simpson –Admin. Asst. ---present

	Robert Luciano ---- Vice-chair-----present
	

	Joseph Sebastiano –Clerk --------- present
	

	Christopher Wider – Full Member--present
	

	Jeffrey Chalmers ----Full Member-- present
	

	Jason Vanderpool ---Assoc. Mem --present
	

	Don Hanssen --------Assoc. Mem.--present
	


The duly posted meeting of the Zoning Board of Appeals convened at 7:40 p.m. in room 105C at the Norfolk Town Hall. 

Mr. Kulesza made the announcement that per the Open Meeting Law he is required to inform attendees that this meeting is being audio recorded.

MINUTES

The Board reviewed the Minutes of August 21, 2012.  Mr. Sebastiano made the motion to approve the minutes of August 21, 2012.  Mr. Luciano seconded the motion.  The vote on the motion was unanimous.
PREVIEW APPLICATIONS

An application was received on September 18, 2012 for a variance from Section E.1.c.5. to allow access to a lot other than where the frontage is measured.  The property is located at 73 Rockwood Road, located at the corner of Tucker Road and Rockwood Road. The Applicant, Raymond Ruggieri, was present.  The applicant seeks the Variance to locate the driveway from Tucker Road rather than on Rockwood Road, the lot’s frontage.  Mr. Sebastiano made the motion to accept the application for a hearing on October 17, 2012 at 7:45 p.m.  Mr. Luciano seconded the motion. The vote on the motion was unanimous. 
PUBLIC HEARING
7:55 p.m.  47 Medway Street, Case #2012-04 - Present at the public hearing was David Smith, the contractor, and Hilary Cohen, the Applicant.
The Applicant applied for a special permit in accordance with Section F.4.a. to enlarge a non-conforming structure, i.e. the house portion within an existing barn.    The rear two rooms of the living space had sustained damage in a fire due to faulty wire in an electrical fixture.  The applicant wishes to repair the damage and enlarge 2 of the first floor room by 8 feet by 32 feet.  The building Inspector requires that the entire structure be brought up to current electrical codes. The rear addition would be made compliant with the building code along with an interior staircase that is too steep and narrow.   The barn/dwelling structure is 4.2 feet from the front property line.  The entire structure lies within the 50 foot front setback. After the construction of the addition, the rear setback would be 49 feet.  The addition would not encroach into the rear or the side setbacks.   The dwelling does not have a basement.
The exact location or the type of septic was not known or shown on the site plan.  Mr. Smith indicated the approximate location of the septic system on the plan.  

Various documents from the Board of Assessors and Town Counsel were reviewed.

Abutter, Eric Jacobsen, who lives at 51 Medway Street, did not object to the enlargement of the structure. 

The Board reviewed the special permit criteria worksheet submitted by the Applicant.

Mr. Sebastiano made the motion to close the public hearing at 8:12 p.m.  Mr. Luciano seconded the motion. The vote on the motion was as follows:


Christopher Wider ----  yes to grant



Jeffrey Chalmers ------- yes to grant

          

Robert Luciano --------  yes to grant



Michael Kulesza ------  yes to grant



Joseph Sebastiano ------yes to grant
The vote on the motion to close the hearing was unanimous. (see Detailed Record of Case #2012-04 for transcription of case)


The Applicant indicated that she was told by the Building Inspector that he would issue a permit to commence work on the project but they would have to stop work on the addition if there was an appeal.
APPOINTMENTS:
8:12 p.m. Appointment with Attorney Jay Talerman to discuss the letter, dated July 9, 2012, sent from Mr. Borrelli’s attorneys, Hinckley, Allen and Snyder, LLP. This letter was in response to the letter sent to the Building Commissioner, dated May 10, 2012 (All letters on file in ZBA office) in which the Board outlined the  eight outstanding issues in noncompliance with the comprehensive permit, Case # 2003-05, and requested that the Building Commissioner not issue a building permit for the proposed 20 two bedroom units.  Raymond Cisneros, the chairman of the Norfolk Condominium Association, was present along with other residents, who signed an attendance sheet.  Also present was Attorney Jennifer Barnett of the law firm of Marcus, Errico, Emmer & Brooks, P.C.  Ms. Barnett is representing the Norfolk Condominium owners who have initiated a lawsuit against the developer.
The Board invited Mr. Talerman to be present to help the Board in drafting a response letter to Hinckley, Allen, Snyder, LLP, the developer’s attorneys. 

Mr. Talerman noted that the Applicant did not appeal the denial of the building permit for the proposed 20 units.  There has been no reapplication for the building permit. He noted also that there is no requirement of the Board to respond to Mr. Borrelli’s attorneys.  There are no timelines or deadlines associated with the response letter.  
Mr. Talerman noted that no final landscaping plan was ever submitted.  There are no assurances that the final landscaping will ever be done. This is a big issue.  The developer has never completed the final paving.  The sub-driveways and individual driveways are now in disrepair and falling apart.  There is no just reason for the developer to not install the final course of pavement.  The developer is insisting that the final paving will be done later.  The remaining issues are related to paperwork and can be resolved with submittals.  There is a significant paperwork gap, which the Condominium Association is working through with a lawsuit against the developer.  The Association is also pressing for the repairs to the individual units also though litigation.  The ZBA is still concerned with those issues. 
Mr. Kulesza made the recommendation that the ZBA issue its expectations and a deadline to Mr. Borrelli to have the landscaping and paving finished and a Wastewater audit submitted.  He noted that the longer this matter is not resolved the more the site deteriorates.  The ZBA could request enforcement from the Building Department or act on its own jurisdiction under Chapter 40B. 
Mr. Talerman noted that occupancy permits issued by the Building Department could have been used as leverage to force the developer to complete the project, but that option is now not available. The option of withholding permits for the proposed 20 units is available however. A bond/covenant, which was not imposed, could have also been used for leverage.  Mr. Kulesza  felt that Mr. Borrelli would ignore any letter for compliance from the Board.  He noted that the Building Commissioner is committed to standing by the ZBA.  The Board could recommend, but not compel, the Building Commissioner to commence issuing fines.
The Board and Mr. Talerman discussed that Mr. Borrelli’s attorneys are contending that all documents that they sent to CHAPA were also sent to the ZBA. There is no record of any documents being sent to the ZBA however. And, certainly no audit materials were sent to the ZBA. Mr. Talerman noted that sometimes CHAPA does an interim audit. Mr. Talerman noted that the ZBA would not be getting much support from CHAPA as they are not a particularly municipal friendly group.  The comprehensive permit requires that a final landscaping plan be reviewed and approved by the ZBA.  Even if a landscaping plan had been submitted, the developer has never completed the landscape project. 
The Board noted that Mr. Borrelli’s attorneys stated that a landscaping plan was submitted.  The office has no record of the landscape plan and has therefore never approved the plan.  Mr. Talerman noted that he never saw a landscaping plan.  If a landscaping plan had been prepared it would be simple to submit another plan. 
Mr. Cisneros noted that the Regulatory Agreement conferred enforcement powers to the town.  Mr. Talerman noted that the Board can enforce the conditions through the comprehensive permit jurisdiction. 

The Board noted that there was some discussion with his former land use partners at Kopelman and Paige about some of the trust documents for this 40B proposal.  Some of these documents were provided by the Association.  He noted that Kopelman and Paige approved the documents as to form but he is not aware of receiving any signed and executed copies. In any event the condominium documents have been received through various entities or at least have been seen.

Mr. Talerman noted that the landscaping and paving issues are a major concern.  The ZBA should give a timeline on submittal of the plans and date of completion of paving.  The response letter will demand a deadline date.

A lengthy discussion ensued regarding the original 44 units granted under the Comprehensive Permit and the additional 20 units granted through a Modification.  Ms. Barnett noted that her law firm has filed a complaint in land court seeking to enjoin and restrain the developer from building the proposed 20 units as under the Master Deed the development was limited to the 44 units.  The developer needed to obtain a vote of seventy-five (75%) percent of the condominium unit owners if he wanted to add any more units to the original project.   By adding more land, the developer would have to get consent of 100% of the condominium owners vote because it would alter their percentage interest.  A hearing for a preliminary injunction is scheduled for October 1st.  She noted that the additional land is not owned by the original comprehensive permit developer but is now owned by a different entity, and both Paul and Matthew Borrelli are managers. Norfolk Town Center Investment (NTC) is now the new owner and they claim that they were not involved in the development of the first project. 
Mr. Talerman noted that it was required that the paving be completed before occupancy of the individual units. He noted that no argument can be made that they are allowed to defer the final paving to the end of the project.  He noted that no occupancy permits should have been issued for any unit in any building until the base and binder courses were installed. The final 4 occupancy permits should not have been issued until the final top coat was completed.   The developer feels that the project is comprised of the 66 units while the Condo Association feels that the project is comprised of 44 units.
One of the owners present stated that his attorney was informed by Mr. Borrelli during the purchase of his unit that the final pavement to the driveways and roads was to be installed as soon as the last unit in his block of units was sold.  He purchased his unit in August of 2010.
Mr. Cisneros noted that there is an affidavit signed by Mr. Borrelli that the final phase of construction was substantially completed in May of 2010, which appeared to reference the completion of the 44 units.   
Ms. Barnett explained the sequence in the setting up of the Norfolk Town Center entity in 2011 and 2012.  She questioned how the new development entity (Norfolk Town Center, LLC) could separate themselves from the responsibility of the development and construction of the original project while availing themselves to the comprehensive permit in the development of the additional 20 units, which is being referred to as Phase V of the project. 
Mr. Talerman noted that there is continuing confusion over who controls the various phases.  The town is entitled to have clarification.  As the developer is saying different things to the different courts, the Board may not get a straight answer as to what entity owns what portion of the project. 
Mr. Talerman noted that the developer is claiming that a final subdivision plan was submitted for the cell tower lot.  It is not sure if this was done through the ANR process as it was not done through the ZBA.  Mr. Cisneros stated that there is no documentation in land court that this lot ever became part of the Condominium property and is solely owned by the Borrellis’.  He noted that development plans shown to prospective owners was different from what was actually built.  The property is shown on the tax rolls as Borrelli property.  There are construction materials and equipment on the property.  Mr. Gil Axberg, an Association Trustee, stated that when the Building Inspector required Mr. Borrelli to remove the supplies and equipment from the cell tower lot, Mr. Borrelli informed him that the property was owned by the Condominium Association.  
Hinckley, Allen & Snyder’s  response to the concern that no baseline test data or regular testing of the irrigation well on the project site was that NTC would be arranging for regular testing going forward and will provide copies of the test results as they are received.  The Board noted that all of the testing data was done in 2012, which means that the developer never had any testing as per Condition #8 of the Comprehensive Permit. Mr. Talerman noted that the Board should state their disappointment in the lack of baseline data. It is doubtful if the developer could recreate baseline data. A last minute test result does not comply with the conditions of the Comprehensive Permit.   

Mr. Talerman noted that the developer’s attorneys stated that the landscaping plan was submitted in 2005.  As part of their evidence, the law firm enclosed a 2005 letter from Attorney Peter Freeman who indicated that a landscaping plan was submitted by John Glossa, P.E.  There was no enclosure of a plan.  This statement is not true.  Mr. Kulesza recollected that a conceptual landscaping plan was shown to the board during the permitting process but this was not a final plan.

Mr. Cisneros noted that the developer is required to produce a a Wastewater Treatment Plant audit.  He stated that the Mr. Borrelli provided a budget rather than an audit.  The budget listed snow removal and landscaping to be approximately 40% of the costs of the monthly Association fees.  He noted that there has been no snow removal or landscaping done at the WWTP but Mr. Borrelli put those items into the budget.  These items constitute a significant portion of the Association fees according to Mr. Cisneros. He noted that DEP requires an annual audit be conducted of the WWTP. He is not sure who must receive this information however.  This is an important item as it is important to know the actual operating costs as these costs are passed on to the homeowners.  Mr. Talerman noted that the Board requested an independent audit.  The ZBA could demand an independent audit. The Board will note that they are not satisfied with the developer’s budget.
Items 2,4,5,7 and 8 in the Hinckley, Allen, Snyder document are still outstanding. 

Mr. Talerman noted that the Board should request that the Building Inspector  take full enforcement on this matter and commence the issuance of fines.  Mr. Kulesza noted that the Board of Selectmen are in support of the ZBA in this matter. 

Mr. Sebastiano made the motion to authorize the Chairman, Mr. Talerman and the Administrative Assistant to draft correspondence to Attorney Borrelli in response to the letter submitted by his attorneys. Mr. Hanssen seconded the motion.  The vote on the motion was unanimous. 
DELIBERATIONS:
The Board convened the deliberations at 9:17 p.m. on the special permit request of Donald and Hilary Cohen to enlarge a nonconforming dwelling at 47 Medway Street.
The Board reviewed the testimony and evidence presented at the public hearing this evening. Board also reviewed the criteria for the granting of a special permit.  The Board will impose conditions on the Special Permit, which were usual and customary for expansions of non-conforming structures.  The Board determined that the increase in the footprint of the non-conforming structure would add to the non-conformity but would not be more detrimental to the neighborhood.

Mr. Sebastiano made the motion to find hat the increase in the footprint to the existing non-conforming structure, i.e. the living space/dwelling of the non-conforming structure, increases the non-conformity of the structure, but the increase/alteration would not cause it to be more detrimental to the neighborhood and in addition to grant a special permit with conditions in accordance with S. F.4.a. of the Norfolk Zoning Bylaws to enlarge the non-conforming structure with an 8 foot by 32 foot addition to the already existing living space of the dwelling. Mr. Wider seconded the motion.  The vote on the motion with conditions was as follows:




Jeffrey Chalmers  - - - - - -  yes to grant




Robert Luciano  - - - - - - -  yes to grant




Michael Kulesza  - - - - - -  yes to grant




Joseph Sebastiano - - - -    yes to grant




Christopher Wider  - - - -  yes to grant

The vote on the motion was unanimous to grant.  The deliberations and vote closed at 9:40 p.m.

Mr. Wider made the motion to close the meeting at 9:40 p.m.  Mr. Chalmers seconded the motion.  The vote on the motion was unanimous.

___________________________________,
Joseph Sebastiano, clerk

In  accordance with the requirements of G.L. 39 § 23B, approval of these minutes by the Board constitutes its certification of the date, time and place of the meeting, the members present and absent, the matters discussed, and the action taken by the Board with regard to those matters (if any).  Any other information contained in these minutes is included for context only.  Notes memorializing deliberation or discussion of any matter are in the summary form and may include inaccuracies or omissions.  Where proof of the content of a statement is required, a tape recording or transcript should be consulted, if available. 
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