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Town of Norfolk
Zoning Board of Appeals

One Liberty Lane

Norfolk, MA 02056

Meeting of December 18, 2013
	Zoning Board Members
	Others

	Michael Kulesza –Chairman -----     present
	Marie Simpson – Ad. Asst. ----present

	Robert Luciano –Vice Chairman---  present
	

	Christopher Wider – Clerk  ------- --present 
	

	Joseph Sebastiano – Full Member ----------   present (8:05 p.m.)
	

	Jeffrey Chalmers ---Full Member--- Absent
	

	Donald Hanssen—Assoc. Mem ---- present
	

	Jason Vanderpool –Assoc. Member-present
	


The duly posted meeting of the Zoning Board of Appeals convened at 7:35 p.m. in room 105C at the Norfolk Town Hall. 

Mr. Kulesza made the announcement that per the revised Open Meeting Law he is required to inform attendees that this meeting is being audio recorded. 
PREVIEW APPLICATIONS FOR JANUARY HEARINGS:

The Board previews four (4) applications for a January hearing. 

Woo-Woo Realty Trust – Appeal of Building Inspector’s Decision regarding 35 Rockwood Road.  Attorney Timothy Martin was present to represent the Realty Trust.  Mr. Martin noted that when the property was due to be purchased two issues arose.  One issue was fire and egress and smoke certificates. Those issues were resolved with the Fire Chief. The other issue was the use of the building as a four unit residential use.  He noted that there was a note in the Building Department’s file, dated in 2009, that stated that the Building Inspector discussed this issue with the son-in-law of the then owner and informed him that he did not think that 35 Rockwood Road was a legal two family or four family unit until someone provides legal documentation. That note led to a lot of concern. 

Mr. Martin submitted a packet of information regarding the historical use of the building for Bob Bullock to review. Mr. Bullock forwarded the information to Town Counsel.  Town Counsel sent a letter to Mr. Martin requesting a retainer ($1,020.00) relative to the review of his submittal of information of the historical use of the property.  Mr. Martin then met with the Town Administrator. They have not heard any more information from either the Building Inspector, the Town Administrator.  The Town Administrator indicated that they would expect an answer shortly.  Town Counsel did not respond so they filed this appeal.  Mr. Kulesza asked if Mr. Martin was appealing the determination of Mr. Bullock’s decision. That was affirmed by Mr. Martin. 
Mr. Wider made the motion to accept the application and schedule the hearing for January 29, 2014 at 8:15 p.m.  Mr. Luciano seconded the motion.  The vote on the motion was unanimous. Mr. Martin requested that if any opinion from Town Counsel comes in he would like a copy. 
106 Main Street (Michaela Realty Trust), 108 Main Street (The Pasture Development Group) -  Peter Chipman was present and represented Michaela Realty Trust.  He noted that there are two separate filings by two separate landowners. Both applicants are filing for a special permit to exceed the number of bedrooms allowed on each lot. They propose a shared driveway however. They will have cross easement agreements to allow for use of each other’s properties as the driveways on each separate lot are inadequate or wide enough for a roadway to accommodate the projects.  The adjacent parcel at 108 Main Street is proposing 22 -2 bedroom units of single family homes.  Mr. Chipman’s project is proposing 28- 2 bedroom units.  The shared driveway will be under the Watershed Protection Bylaw. 

Mr. Wider made the motion to accept the two applications and schedule the public hearing for both at 9:00 PM on January 29, 2014.  Mr. Luciano seconded the motion. The vote on the motion was unanimous. 
Ms. Kuni Realty Trust – APPEAL – Attorney Elizabeth Maitland was present and would be representing the Trust and Ms. Mary Shaheen in this matter.  The Appeal is from the Building Inspector’s decision to deny a building permit to construct a house on three combined lots on Lake Shore Drive.   Attorney Maitland stated that it is the contention of the Applicant that the lots are grandfathered.  The Board will determine if the lots are merged with the two adjacent lots owned by Mary Shaheen.  Mary Shaheen is the beneficiary of the Realty Trust.   In 2009, the Town Counsel, George Hall, drafted a legal opinion that the lots had merged with the adjacent lots owned by Ms. Shaheen. 

Mr. Wider made the motion to accept the application and schedule a public hearing on January 29, 2014 at 8:45 p.m.  Mr. Luciano seconded the motion. The vote on the motion was unanimous. 
PUBLIC HEARING:

7:50 p.m.  9 Shire Drive – Case #2013-05 (see the Detailed Record for this case).  The application for three special permits and one variance was submitted by WFM Enterprises (Kevin Wallace of Millis, MA) for an Auto Freight Facility within the Shire Industrial Park.  Kevin Wallace was present. Richard Goodreau from United Consultants represented the Applicant. Also present were Full Members Michael Kulesza, Robert Luciano, Christopher Wider, Joseph Sebastiano and Associate Members Donald Hanssen and Jason Vanderpool. Full Member Jeffrey Chalmers was not present. 
Mr. Goodreau stated that they would like to withdraw the request for a variance from Section J.4.b.1.A.1  as they re-configured the project to eliminate encroachment into the 30 foot green belt buffer between a commercial lot and a residential lot.  The Special Permits were requested for an Auto Freight Facility, Parking in the Front Yard and Outdoor Storage of more than three (3) Commercial Vehicles.  The Applicant is requesting that 9 parking spaces be located within the Front Yard of the Lot. One Hundred Ten parking spaces will be provided for this facility.  Vandalism is a concern so the operation will be fenced with a gate that will be locked. 
The site will also contain a 3,825 square foot two story building.  The Lot is a combination of two lots and contains 95,633 square feet. The hours of operation will be from 8:00 AM to 6:00 PM Monday through Friday. Mr. Wallace stated that he will have an average of 75 cars on the site at any one time. An occasional vehicle will off-load after the business hours. 
There will be no fuel storage on the site. 
An abutter to the project, David McClain of 8 Sharons Avenue expressed concern over the noise and commercial vehicles driving through the residential street adjacent to this project and the Industrial Park. 
The project has not yet been reviewed by the Planning Board. The project is scheduled to be reviewed by the Planning Board on January 7, 2014. 

Mr. Wider made the motion to close the public hearing at 8:50 PM.  Mr. Sebastiano seconded the motion. The vote on the motion was unanimous. 
PUBLIC HEARING
8:50 p.m. 48 Mirror Lake Avenue – Variances (Case #2013-06) (see the Detailed Record for this case). The Applicant, William St. Francis, was represented by Sean Keefe, his son-in-law. Also present was Ralph Maloon from RIM Engineering.  Betsy Whitney, a resident of Valley Street, was present as an interested party. The Board members present were Full Members Michael Kulesza, Robert Luciano, Christopher Wider, Joseph Sebastiano and Associate Members Donald Hanssen and Jason Vanderpool.  Full Member Jeffrey Chalmers was not present. The proposal is for the reconstruction of a pre-existing non-conforming two bedroom dwelling that was destroyed by fire in 2012 and rebuilt in greater non-conformity than the previous structure and for Lot Coverage that exceeds the maximum of 25% in the R-1 zoning district. This is an after-the fact filing.
The original non-conforming structure was severely damaged due to a fire.  The house was to be reconstructed in the same footprint as the original, which was located 9 inches from the westerly  (adjacent to #50 Mirror Lake Ave.) property line.  The original non-conforming structure was 12 feet from Mirror Lake Avenue.  A new septic plan was designed and they were issued a building permit from the Building Department.  At the conclusion of the project it was discovered by the Building Department that the new non-conforming house was moved away from the side lot line and closer to the center of the lot but it encroached into the 50 foot Front Yard setback of Oak Street. The house had been moved approximately 6 feet which caused the increase in non-conformity.  
The Board and Mr. Keefe reviewed several options to reduce the lot coverage as much as possible. The original structure, along with two sheds comprised 34.98% coverage on the 5,576 square foot lot.  The new coverage amount after elimination of a shed was 33.23%.  
Mr. Wider made the motion to close the hearing at 9:20 PM.  Mr. Sebastiano seconded the motion. The vote on the motion was unanimous. 
PUBLIC HEARING:
9:25 p.m.  Dunkin Donuts -- 240 Dedham Street. (Case #2013-04) (see the Detailed Record for this case).  Present were John Primpas and his father, Teddy Primpas, who wish to locate a Dunkin Donuts in the newly constructed commercial building at 240 Dedham Street.  The owner, Hugo Martino, was present. The Applicant was seeking a Special Permit in accordance with Section J.7.a.1.b. to allow a FASTFOOD RESTAURANT (Dunkin Donuts) in the commercial building  at 240 Dedham Street. Present were Full Members Michael Kulesza, Robert Luciano, Christopher Wider, Joseph Sebastiano, and Associate Members Donald Hanssen and Jason Vanderpool.  Full Member Jeffrey Chalmers was not present. 
The hours of operation would be 5:00AM to 9:00 PM seven days per week.  A drive through window was provided in the original plans for this commercial site. There are no other potential tenants at this time. 
A site plan approval modification has been filed with the Planning Board.  The Applicant is working out a fire suppression system with the Fire Department. 
The interior of the Dunkin Donuts will be very similar to the Dunkin Donuts operation on Main Street. The Applicants are also the owners of that Main Street facility. 

An abutter, David McClain, questioned truck deliveries.  The abutter resides on Sharons Avenue, the abutting residential neighborhood to this site. 

Mr. Wider made the motion to close the public hearing for Dunkin Donuts at 9:40 PM.  Mr. Sebastiano seconded the motion. The vote on the motion was unanimous. 
DELIBERATIONS:
The Board immediately convened the deliberations for Dunkin Donuts (see Detailed Record for this case).  The Board reviewed the Findings of Fact and the Special Permit criteria pursuant to Section G.6. of the Norfolk Zoning Bylaws.  The Board will impose conditions pertaining to training the lights on the lot only; that the drive-through window will be used only for coffee and pastry and will only be open during normal business hours and the Applicant must return to the Zoning Board of Appeals if there are any revisions to the plan of record as a result of the Planning Board’s final review of the site plan approval modification. 

Mr. Wider made the motion to grant a Special Permit in accordance with Section J.7.a.1.b. of the Norfolk Zoning Bylaws to Dunkin Donuts/John Primpas for a FASTFOOD RESTAURANT at 240 Dedham Street.  The motion was seconded by Mr. Sebastiano. The vote on the motion was as follows:



Joseph Sebastiano
-
-
- yes to grant



Christopher Wider 
-
-
-yes to grant



Michael Kulesza
-
-
-yes to grant



Robert Luciano
-
-
-yes to grant



Donald Hanssen
-
-
-yes to grant

The vote on the motion to grant was unanimous. The deliberations and vote closed at 9:50 PM.

DELIBERATIONS

The Board convened the deliberations for 48 Mirror Lake Avenue for Variances from Section F.4.c.2.  to allow the re-building of a pre-existing non-conforming structure that was destroyed by fire but rebuilt in greater non-conformity than the previous structure and Section E.1.b. for Lot Coverage that exceeds the maximum of 25% in the R-3 zone.  The property is a corner lot bordering Mirror Lake Avenue and Oak Street.  The Board discussed the Findings of Fact as presented at the public hearing.  The new non-conforming structure was moved away from the side lot line towards the center of the lot but this caused encroachment into the Front Yard setback along Oak Street.  The driveway was relocated and a new Title V septic system installed.  The Lot Coverage prior to the fire in the building was at 34.98%.  The Lot Coverage post construction was 33.23%.  The Board determined that the hardship was due to oversight by the Building Department in the issuance of a building permit without identifying the zoning violation.
Mr. Wider made the motion to grant the variance from SectionF.4.c.2. and Section  E.1.b. for 48 Mirror Lake Avenue.  Mr. Sebastiano seconded the motion. The vote on the motion was as follows:


Joseph Sebastiano
-
-
- yes to grant



Christopher Wider 
-
-
-yes to grant



Michael Kulesza
-
-
-yes to grant



Robert Luciano
-
-
-yes to grant



Donald Hanssen
-
-
-yes to grant

The vote on the motion to grant was unanimous. The deliberations and vote closed at 10:15 PM.

A special meeting will be called for January 15, 2014 at 7:30 PM for an Executive Session to discuss the litigation strategy regarding Norfolk Town Center, LLP. 

The next scheduled meeting will be January 29, 2014.
___________________________,

Christopher Wider, Clerk 

In accordance with the requirements of G.L. 30A § 22, approval of these minutes by the Board constitutes its certification of the date, time and place of the meeting, the members present and absent, the matters discussed, and the action taken by the Board with regard to those matters (if any).  Any other information contained in these minutes is included for context only.  Notes memorializing deliberation or discussion of any matter are in the summary form and may include inaccuracies or omissions.  Where proof of the content of a statement is required, a tape recording or transcript should be consulted, if available. 
